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ACCOUNT. 

1. Burden of proof, in action on.—When the correctness of the ac- 
count sued on is put in issue by the pleadings, the onus is on the 
plaintiff; and if the account produced by him contains both 
proper and improper charges, he must furnish the evidence neces- 
sary to distinguish and separate them, or he can not recover at 
all. In this ease, the action being against the husband and wife, 
and founded on an account contracted by the husband, no re- 
covery can be had against the wife’s statutory estate, without 
proof of the particular items chargeable against it. Lewis & Wife 
v. Dillard & Jones, 1 


ACTION, 

1. Against municipal corporation, to recover illegal taxes.—An action 
lies against a municipal corporation, to recover back taxes ille- 
gally assessed and collected under an unconstitutional law; but, 
to support such an action, the plaintiff must show, not only that 
the tax is illegal and void, and that the money has been paid over 
to the corporation by the collecting officer, but also that it was 
paid under compulsion, or its legal equivalent. Raisler v. Mayor 
& Council of Athens, 1! 14. 

2. Same; whether payment is voluntary or compulsory.—A payment by 
the tax-payer, whether made to procure the release of a seizure 
already made under a tax-warrant, or to prevent a seizure threat- 
ened and immediately apprehended, accompanied with a protest, 
and notice of an intention to sue to recover back the money, is 
compulsory , and the money m: iV be recove red ; but a payment 
before demand made by the collector, or before any threat or step 
on his part indicating an intention to levy, is voluntary , though 
accompanied with a protest and notice of an intention to 
sue. Ih. 194. 

3. yee n action lies against county.—An action can not be maintained 

gainst a county, upon aclaim which is by law required to be 
sane nted to the Commissioners Court for allowance, until it has 
been so presented, and disallowed in whole or in part (Code, 
§ 2903), and the complaint must aver such presentment and dis- 
allowance. Schroeder v. Colbert County, 157. 

4. Same; claim for damages caused by def etive bridge —A claim 
against a county, for damages sustained from the falling of a pub- 
lie bridge, must be presented to the Commissioners Court for 
allowance, before an action on it can be maintained against the 
county. Ib. 137. i 

5. Action at law between partners.—One partner cannot maintain an ! 
action at law against the other, on any claim originating in their 
partnership dealings, until there has been a settlement of the 
partnership accounts, and a balance ascerti ined to be due from 
one to the other. Broda v. Greenwald, 538 

6. Remedies against tortfeasors.—When a person has a cause of action 
against several tortieasors, and sues one or more in detinue, he is 
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ACTION—Contiuued. 


not thereby precluded from suing them, or either or any of them, 
jointly with the others, in trover. Gilbreath v. Jones, 129. 

7. Abatement and revivor of action, in trover.—In trover against two, 
the death of one of them operates a severance, and the action can 
not be revived against his personal representative ; and if revived, 
the order of revivor may be set aside at a subsequent term. 
Ib. 129, 

8. Ac ‘tion against railroad company, after sale under dee ree ¢ if foreclosure m 
An action for damages can ‘not be maintained against a railroad 
corporation, on account of injuries to stock by trains running on 
its road, when such injuries occurreds after the company had 
ceased to own or control the road, and while it was owned, opera- 
ted and controlled by persons who had purchased its franchise 
and property under a decree of foreclosure. Western Railroad Co. 
vr. Davis, 578. 

Y, Common and special counts; whe n nzwecessar yor p ‘Ope } *.—So long Fas 
a contract continues executory, the plaintiff is re quire ‘d to declare 
specially on it; but, when it has been e — “don his part, and 
no duty remains but the payment of money by the defendant, a 
recovery may be had under the common counts. Beadle v. Gra- 
ham’s Adm’r, 99. 

10. Same.—A recovery can not be had on a note, when part of the con- 
sideration was the price of guano imported and sold in this State, 
while the law was of force requiring fertilizers to be inspected, 
without a compliance with the requisitions of that law as to in- 
spection, branding, &c.; but, if any part of the guano was sold 
alter the repeal of that law, a recovery may be had, pro tanto, un- 
der the common counts. Pacific Guano Co. v. Mullen, 582. 

ADVERSE POSSESSION. 

lL. Adverse posse ssion without color of title; effect and extent of.—Con- 
tinuous adverse possession of land for ten years, exclusive of the 
period during which the statute of limitations was suspended on 
account of the war, under claim of right, though without title or 
color of title, ‘is equivalent to a legal title, on which an action 
of ejectment may be either maintained or defended’’; but the 
right thus acquired, depending on actual possession, extends only 
to the lands actually occupied, and draws to it no constructive 
possession. Ryan v. Kilpatrick, 332. 

Same, under color of title —Adverse possession under color of title 
is not limited to the precise quantity actually cultivated or occu- 
pied, but extends to the boundaries of the entire tract conveyed 
by the instrument which constitutes such color of title, except 
such portions thereof as are otherwise actually possessed ; and de- 
fects in the title of the grantor, or a want of title in him, will not 
prevent the instrument from giving color of title Ib. 332 

Se Effect on title to land.—Adverse possession of lands, for oe length 
of time prescribed as a bar by the statute of limitations, ‘‘arms 
the adverse holder with all the powers of offense and defense 
which an unbroken chain of title confers,’’? and enables him suc- 
cessfully to prosecute or defend an ejectment ; and it is not neces- 
sary that such possession should be under color of title. Barclay 
v. Smith, 230. 

. Same ; purchase of lands subject to execution lien.--A person who 
buys land subject to an execution lien against his vendor, and 
holds uninterrupted adverse possession for ten years before suit 
brought, may successfully defend an ejectment by the purchaser 
at execution sale, although the action was brought within ten 
years after the sale under execution, and the lien of the execution 
was never lost. Jb. 230. 
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ADVERSE POSSESSION—Continued. 
db. Adverse posse ssion, by purchase r from trustee.—A purchaser of lands 
at a sale made by a trustee under a deed of trust, taking posses- 
sion under his purchase, becomes an adverse holder as against 
persons who claim an equity in the lands under a prior verbal 
contract with the grantor who executed the deed of trust, although 
the purchaser had notice thereof; and such possession being con- 
tinued uninterruptedly for more than ten years, it is available at 
law to maintain or defeat an ejectment, or may be asserted in 
equity by demurrer to a bill which seeks to enforce the agreement 
or equity. Clark v. Snodgrass, ad. 
6. By purchase ry under evecutlory contract.—When a purchaser of land, 
under an executory contract, is let into possession, not having 
paid the purchase-money, and not having received a conveyance, 
he isa mere tenant at will, and does not hold adversely to the 
vendor; but, after payment of the purchase-money, his possession 
becomes adverse, and, if continued longer than a period of ten 
vears, may ripen into a title on which he can defeat an ejectment 
by the vendor. Dugger v. Tayloe, 444. 

Same; pre sumption of payment Jrom lapse of time.—A presumption 
of the payment of the purchase-money from mere lapse of time, 
in favor of a purchaser in possession under an executory contract, 
does not arise until after the expiration of twenty years from the 
commencement of his possession. Ib. 444. 

8. Adverse possessson by sub-purchaser.—When a purchaser who is in 

possession, although his possession is not adverse to his vendor 
not having paid the purchase-money, nor received a conveyance, 
or having received a conveyance which is void), sells and conveys 
the land to a third person, who pays the stipulated price, and is 
placed in possession, the possession of such sub-purchaser is 
adverse to the original vendor, and will ripen into a title under 
the statute of limitations. Jh. 444. 

9. Conveyance of lands adversely held. —A sale and conveyance of lands, 
which are adversely held by a third person, is void as against him, 
or as against others whose rights may be prejudiced; but, as 
between the parties themselves, and others succeeding to their 
rights, it is valid and operative. Yurborough’s Adm’r v. Avant, 


4? 
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AMENDMENT. 

lL. Of affidavit for attachment.—An affidavit for an attachment, which 
states that the defendants ‘tare or will be justly indebted,”’ &c., 
may be amended by striking out the words ‘‘or will be.’’ Tom- 
mey, Gre 9 & Beck ve. Gamble & Son, £69, 

Of complaint.—In an action against a railroad company for injuries 
to stock, under the statute which has been declared unconstitu- 
tional (Code, § 1710) a complaint averring neither negligence nor 
intentional injury resulting from direct force, is neither in case 
nor trespass, and shows no cause of action; and an amended com- 
plaint, averring that the injury was caused by the negligence of 
the company’s servants, is allowable. Simpson v. M. & C. Rail- 
road Co SO. 


-~ 


» 


3. Amendment and substitution of records; admissibility of parol evi- 
dence.—In the matter of amending records, nune pro tunc, this 
court has always followed the English rule, which excludes parol 
evidence, and allows such amendments to be made only on record 
evidence, or quasi record evidence ;: but, on applications to sub- 
stitute records which have been lost or destroyed, parol evidence 
is admissible. Lilly v. Larkin, 122 

4. Amendment of statement.—In a prosecution for a misdemeanor, com- 
menced in the County Court, and transferred to the Circuit Court 
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at the instance of the defendant (Code, §§ 4702, 4724-9), the “‘state- 
ment of the cause of complaint’? which the solicitor is required to 
make, and which is analogous to an information at common law, 
may be amended, by leave of the court, by averring the time of 
the commission of the offense, if such averment be material. 
Tatum v. State, 465 

As to amendments in chancery, see CHaNcery, 


ASSIGNMENT. 


1. 


» 


° 
»”. 


4, 


OF warehouse re cept for cotton. —A warehouseman’s receipt for cotton 
‘is not, in any technical sense, negotiable ;’’ it merely stands 
in the place of the cotton, and a delivery of it has, in the absence 
of statutory provisions regulating its transfer, the same effect in 
transferring the title to the property as a delivery of the property 
itself. Alle ny, Bethune & Co. v. Maury & Co., 10. 

Same; fraud in procuring.—When warehouse receipts for cotton 
are taken by a purchaser in his own name after examination and 
re-weighing, an indorsement of them would be necessary to con- 
vey the legal title to another (Code, § 2099); but if, having the 
right to reject any bales found to be falsely packed, he takes new 
receipts for the rejected bales in the name of his vendor, to whom 
he delivers them ona subsequent settlement, such delivery is a 
symbolical delivery of the cotton itself; and though their delivery 
Was procured by fraud on the part of the vendor, having made 
the settlement with the preconceived intent to intercept the pay- 
ment of the bank check given for the balance found against him, 
this fraud would not affect the title of a subsequent assignee for 
valuable consideration without notice. Jhb. 10 

Same; estoppel en pais.—As between the original purchaser of the 
cotton and the bona fide holder of the warehouse receipts, in such 
case, the doctrine of estoppel applies, on the principle that, when 
one of two innocent persons must suffer by the fraud of a third 
person, the loss must fall on him who, by the trust and confidence 
reposed in the deceiver, enabled him to perpetrate the fraud. 
Ib. 10. 

Consideration of assigned contract.—In an action by the assignee or 
transferree of a claim for work or labor done, the assignment not 
being denied by special plea, evidence in relation to the consider- 
ation thereof is not admissible. Wood v. Brewer & Brewer, 570. 


ATTACHMENT. : 


Be 


» 


Affidavit for attachnent; when made.—An attachment, when issued 
without the necessary statutory affidavit (Code, §§ 3255, 3257 


may be abated on plea; and the affidavit, though it may be made 
before, or at the time the writ is issued, can not be supplied after- 
wards. Wright v. Smith, 545. 

Same; before whom made.—An affidavit for an attachment may be 
made before any officer authorized by law to — ter oaths, and 
it is not necessary that it should be made before the officer by 
whom the writ is issued, though that is the general practice. 1b. 


545. 


Amendment of affidavit.—An affidavit for an attachment, which 


states that the defendants ‘are or will be justly indebted,” &e. 
may be amended by striking out the words ‘‘or will be.”’ Tomme Y; 
Gregg & Beck v. Gamble & Son, 469. 


Sufficiency of affidavit, and how objected to.—When an attachment is 


sued out by an agricultural laborer, for hire and wages due for 
labor and services rendered in and about the cultivation of crops 
(Code, § 3482), the failure to state in the aflidavit that the labor 
was performed under a contract, if it be a material defect, is only 
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ATTACHMENT—Continued. 


5. 


6. 


matter for a plea in abatement, and is not available on error. 
Johnston & Seats v. Hannah, 127. 

Levy of attachment on property not subject.—If such attachment is 
levied on property which is not a part of the crop subject to it, a 
motion to dissolve it on that account is the proper remedy, and 
the question can not be raised for the first time on error. Jb. 127. 

Replecy of attached property, by stranger.—When personal property, 
on which an attachment has been levied, is replevied by a 
stranger in the absence of the defendant, as authorized by the 
statute (Code, § 3289), he is presumed to act for the benefit of the 
defendant, and must deliver the property to him on demand, or 
return it to the sheriff; and he can not, while holding the property 
under the bond, deny the title of the defendant, or assert title in 
himself. Rhodes & Broadfoot v. Smith, 174. 


7. Claim of attached property, by stranger.—A stranger may interpose 


aclaim to property on which an attachment has_ been levied, 
before it has been replevied by the defendant, on making affidavit, 
and giving bond conditioned as prescribed by the statute (Code, 
§§ 3290, 3341); but, in this ease, he does not act for the benefit of 
the defendant, and can not be required, in any event, to restore 
the property to him; nor can he discharge himself from liability 
on his bond, by returning it to the sheriff, without the assent of 
the plaintiff in attachment. Jb. 174. 


ATTORNEY AT LAW. 


Re 


> 
~. 


—_— 


Ay 
_ 


Lien on moneys collected.—An attorney has a lien on moneys col- 
lected under a judgment which he has recovered for his client, for 
his reasonable fees for services rendered by him in the cause ; and 
he is also protected in the payment, out of the funds collected by 
him, of like reasonable fees to associate counsel in the cause em- 
ployed by the client. Jackson v. Clopton, 29. 

Employment of attorney.—To support his claim to compensation for 
professional services, an attorney may prove either his original 
employment by the client, or the performance of services with 
the knowledge of the client, and the recognition of the relation by 
the client during the progress of the cause. Jb. 29. 

Liability of attorney for negligence; damages.—An attorney is held 
to the exercise of reasonable diligence and skill in the particular 
case in which he is employed, and is liable for ordinary neglect in 
the discharge of his professional services; but, in an action 
against him by his client, involving fees retained out of moneys 
collected under a judgment recovered for his client, the latter can 
not be allowed to prove, as an element of damages, a continuance 
of the cause on aceount of an amendment of the complaint, and a 
consequent loss of interest by the failure to get a judgment at that 
term, when “it does not appear that this was attributable to any 
negligence on the part of the attorney,—to say nothing of the 
remote and speculative nature of a claim for damages based on 
such a contingency.”? Jb. 29. 

Employment of attorney by county, and payment of compensation.— 
The county being a body corporate, with the capacity to sue and 
be sued (Code, § 815), it necessarily has the power to employ 
counsel ; and the compensation of counsel so employed is a proper 
charge against the county. Jack v. Moore, 184. 

Appearance by attorney.—An appearance by attorney, not shown by 
a proper entry to be limited or special, must be taken as a gen- 
eral appearance; and the authority of the attorney to appear 
being admitted, the defendant can not obtain equitable relief 
against the judgment, on the ground that the appearance was only 


(39) 
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ATTORNEY AT LAW—Contiued. 

for the purpose of obtaining a continuance of the cause: in such 
case, the record is conclusive. Collier v. Falk, 223 

6. Same; verbal agreement for continuance.—A_ verbal agreement 
between the parties or their attorneys, for the continuance of a 
pending cause, being forbidden by the rules of practice (Rule No. 
14, Code, 160), can not be made the foundation of equitable relief 
against a ‘adauee nt rendered in violation of its terms. Jb. 223. 

7. Duty as to filing claims against insolvent estate.—It is not the duty of 
an attorney, having a claim for collection, to file it as a claim 
against the estate of the debtor, afterwards declared insolvent. 
Moore v. Winston’s Adm’r, 296. 


BAIL. 
1. Competency as juror.—A person who is bail for the defendant's 
appearance to answer the charge against him, is not competent 
to serve as a juror on his trial. Brazleton v. State, 97 


BAILMENT. 

1. Commission-merchant ; liability for interest.—A factor, or commis- 
sion-merchant, having in his hands moneys arising from the sale 
of his principal’s cotton, is liable for interest on the balance due, 
after demama made by the principal or his personal representa- 
tive; but not until demand made, if he has promptly rendered an 
account of sales, unless a special usage of trade is shown, or a 
failure to remit according to instructions. (Williams v. MeCon- 
nico, 44 Ala. 627, explained and limited.) Tyree v. Parham’s 
Executor, 424. 

See Common Carrier; RAILROADS. 


BANKRUPTCY. 

1. When assignee is necessary party to bill.—When the purchaser of 
lands has become a bankrupt, before bill filed to subject the lands 
to the vendor’s lien for the unpaid purchase-money, his assignee 
in bankruptcy is a necessary party to the bill. McDonald v. Me- 
Mahon’s Adm’r, 115. 

2. When assignee may sue, without proof of debts.—When an assignee 
in bankruptcy files a bill in equity to set aside, on the ground of 
fraud, conveyances of his property by the bankrupt, it is not nec- 
essary for him to show that debts have been proved against the 
bankrupt’s estate; though, if it were affirmatively shown that 
there were no debts proved or provable, ‘‘ that would, possibly, 
be an answer to the suit.”” Donegan v. Davis, 362. 

3. Effect on execution liens.—Under the provisions of the late bank- 
rupt law, all existing valid liens on the bankrupt’s property were 
preserved and continued in force, and the assignee took the pro- 
perty subject to them; and where there was, at the time of the 
bi ankrupte y, an execution lien of force, it was not lost by the fail- 
ure to issue an alias returnable to the next term, but might be 
enforced, notwithstanding the bankruptcy, by’ process from the 
court in which the judgment was rendered, unless, by proceed- 
ings on the part of either the assignee or the creditor, the deter- 
mination of the questions } involved was removed into the court of 
bs ankruptcy. Brown v. 2 Yewman, 275. 

4. Same; levy on lands, and sale under execution, after death of de a" 
ant.—The authority of the sheriff to levy on and sell lands under 
execution, after the death of the defendant in the writ, is purely 
statutory (Code, §§ 2633, 3213); if no execution is in his hands 
at the time of the defendant’s death, and none is issued for sev- 
eral terms afterwards, a sale under an alias or pluries, subse- 
quently issued, confers no title on the purchaser; and the inter- 
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BANKRU PTC Y—Continued. 


vening bankruptcy of the defendant, occurring a few days after the 
return of the original execution without a levy, and more than a 
year before his death, does not affect this principle. Ib. 275. 
BILL OF EXCEPTIONS. 
1. Alteration of.—<A bill of exceptions, when signed by the presiding 
judge, becomes a part of the record, and the judge has no power 
to alter or add to it after the adjournment of the term. Dudley v. 
Chilton County, 598. 
2. Construction.—Whatever of doubt or obscurity there may be in 
the bill of exceptions, is resolved against the party excepting, and 
in favor of the ruling of the court below. Jb. 593. 

3. Contents.—The court ‘‘ takes occasion again to condemn the prac- 
tice, so often indulged, of incorporating redundant and _ superflu- 
ous matter in bills of exceptions, thus rendering the record 
confused and unnecessarily voluminous.’’ The pleadings, and 
rulings of the court thereon, are a part of the record proper, and 
should not be set out in the bill of exceptions; nor should the 
general charge of the court be set out, when not excepted to; nor 
should the cumulative testimony of several witnesses, when sub- 
stantially the same, be stated at length. Tyree v. Parham’s 
Evecutor, 424. 

4. Motion to suppress.—A bill of exceptions, duly signed by the pre- 
siding judge, will not be suppressed, or struck from the record on 
motion, because it is therein stated that, before the signing and 
sealing thereof, one of the defendant’s attorneys, to whom it was 
submitted for examination, ‘‘objected to the signing and sealing 
of the same, because it was not also submitted to the defendant’s 
other attorneys’’ ; and that the presiding judge, ‘‘in overruling said 
objection, and signing and sealing said bill of exceptions, does so 
without prejudice to the right of defendant’s attorneys to urge 
such objection in the appellate court.’’ Ryan v. Kilpatrick, 332. 

5. Exception to charges given.—An exception in these words, ‘‘To the 
Ist, 2d and 3d charges, above given by the court, the defendants 
then and there excepted,”’ is a general exception to all the charges, 
and not a specific exception to each charge separately ; and if any 
one of the charges is correct, or is too favorable to the party ex- 
cepting, the exception can not prevail. Kilpatrick v. Pickens 
County, 422. 

6. Exception to refusal of charges asked.—An exception in these 
words, ‘‘Defendants asked the following charges in writing, which 
were refused, and defendants then and there excepted,’’ is a 
general exception to the refusal of all the charges collectively, and 
not to the refusal of each charge separately; and if any one of 
the charges asserts an incorrect legal principle, the exception 
can not avail. Jb. 422. 

7. Exception to ruling induced by objection of party excepting.—An 
exception can not be based on a ruling or action of the court in- 
duced by the objection of the party himself. Thus, where the 
prosecuting attorney challenged a juror who had taken his seat 
in the jury-box, and, on objection being made by the defendant, 
the challenge was withdrawn, and the juror directed to take his 
seat again, this action is not matter of exception on the part of 
the defendant. Leonard v. State, 461. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Presentment, or demand of payment.—When a negotiable promis- 
sory note is made payable at a particular place, the primary duty 
of the maker is to make payment at the time and place appointed, 
though the note may have been transferred or assigned by the 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—Continued. 


payee; and the failure or laches of the holder in making pre- 
sentment, or demanding payment, does not relieve the maker 
from liability, unless continued until a recovery is barred by the 
statute of limitations. Connerly & Co. v. P. & M. Insurance Co.,432. 

Presentment for payment; when necessary, and effect of failure. 
When a negotiable promissory note is made payable at a partic- 
tlar place, presentment at that place, on the day of maturity, is 
not necessary to fix the liability of the maker; but, if he was 
there in readiness to pay, or had deposited funds there to meet it, 
and loss ensued to him from the failure to present it, this might 
be matter of defense. Jb. 432. 

Accommodation paper; notice of non-payment to maker.—When a 
negotiable promissory note is made for the accommodation of the 
payee, without any consideration moving from him to the maker, 
if that fact casts on the holder the duty of giving notice of non- 
payment to the maker, it must be shown that he knew the fact 
at the time of the maturity of the note. Jb. 432. 

Same; liability of maker.—When a negotiable note is made for the 
accommodation of the payee, and is left with him, to be used 
in the general transaction of his business, it has no vitality 
while it remains in his possession; but, when negotiated by him, 
it stands on an equality with other commercial paper, and the 
maker is bound primarily and unconditionally for its payment. 
Tb. 482. 

Same.—li such note was not made for any special purpose, and 
there was no restriction on its use by the payee, the title and 
rights of the holder, as against the maker, would not be affected 
by the fact that he acquired it from the payee after maturity, and 
with knowledge of the relation existing between the payee and 
the maker. Jb. 432. 

Negotiable paper ; transfer as collateral se curity.—The rule has been 
long settled—‘‘ so long that it can not be departed from without 
disturbing transactions it may have influenced’’—that a holder of 
negotiable paper as collateral security for a pre-existing debt is 
not a bona fide holder for value, nor entitled to protection against 
equities and defenses existing between prior parties, of which he 
had no notice. Ib. 432. 

Same; rights of holder.—The holder of negotiable paper, acquiring 
it before maturity, in the ordinary course of business, is presumed 
to have acquired it for a valuable consideration; but, when ille- 
gality, want or failure of consideration, or bad faith in giving it 
circulation is shown, the holder must prove that he acquired it 
before maturity, and for a valuable consideration—that is, by the 
payment of money, or other thing of value, or by the postpone- 
ment or surrender of some legal right, or by changing his position 
in some respect for the worse. Jb. 432. 

Consideration of note ; burden of proof.—In an action on a prom- 
issory note, purporting to be given for professional services ren- 
dered by the payee, as an attorney, in a suit in which the maker 
was one of the sureties for the principal debtor; the suit being 
brought in the name of the other surety as assignee, and the ex- 
ecution of the note being admitted; the onus is on the defendant, 
pleading a want of consideration, to prove that, on a disagree- 
ment between the attorney and the principal debtor, as to the 
amount of the fee, the matter was referred to arbitration, and 
that the amount awarded had been paid by the principal. Ed- 
wards v. Logan, 506. 


9. Same.—But, these facts having been shown by the defendant, the 


onus is shifted to the plaintiff, to prove that the defendant exe- 
cuted the note with full knowledge of the arbitration , and that the 
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liability of the sureties was not embraced in the arbitration. 
Th. 506. 

10. Proof of failure of consideration.—A recovery can not be had on a 
note, when part of the consideration was the price of guano im- 
ported and sold in this State, while the law was of force requiring 
fertilizers to be inspected, without a compliance with the requi- 
sitions of that law as to inspection, branding, &c.; but, if any 
part of the guano was sold after the repeal of that law, a recovery 
may be had, pro tanto, under the common counts. - Pacifie Guano 
Co. v. Mullen, 582. 


BONDS. 


i. Delivery of bond by surety, as escrow; waiver and estoppel.—The 
surety on a bond, when sued, may, under a special plea of non est 
factum, show that he signed it, and left it with his principal as 
an escrow, to be delivered only on the express condition that 
other named persons should also sign it as sureties, and that it 
was delivered in violation of this condition; but, in such case, if 
the surety, knowing that the bond has been delivered, or being 
chargeable with notice of its delivery, suffers the principal to act 
under it without objection, this amounts to a waiver of the condi- 
tion, and estops him from setting it up in avoidance of his liability. 
Wright v. Lang, 389. 

Presumption and burden of proof, as to delivery of bond.—The pos- 
session of an executor’s official bond by the probate judge to 
whom it is payable, and his approval of it, raise the presumption 
that it was properly delivered to him, and the onus of rebutting 
this presumption is cast on the party who denies the validity of 
the bond. Jb. 389. 

Execution of bond.—To bind parties af obligors, when their names 
are signed to the bond, it is not necessary that they should also 
appear in the body thereof. Grimmet v. Henderson’s Adm’r, 521. 

Liability of sureties onexecutor’s bond for unsatisfied judgment against 
principal.—A judgment against an executor in his official capacity, 
and an execution thereon duly returned ‘‘No property found,’’ 
conclusively establish a devastavit; and the sureties, when sued 
on their bond, are estopped from asserting anything to the con- 
trary. Ib. 521. 

Oficial bonds; liability of sureties.—The sureties on an official bond, 
conditioned as prescribed by statute (Code, §§ 163, 179), are 
bound for the default of their principal in the discharge of new 
duties imposed upon him by law subsequent to the execution of 
the bond; but the liability is limited to duties enjoined, imposed, 
or sanctioned by law—that is, official duties—and does not extend 
to private acts, not within the line of official duty and authority, 
and not under color of office. MeKee v. Griffin, 211. 

Official bond of register in chancery; liability of sureties.—The sure- 
ties on the official bond of a register in chancery, executed in 
1857, and conditioned as prescribed by law, are not liable for the 
default of their principal, as to moneys paid to him while acting 
in the capacity of probate judge, when there was no law of force 
at the time the payment was made, authorizing such payment to 
be made to the probate judge; and the subsequent passage of a 
law authorizing such payments could not retroact upon an 
unauthorized payment already made, nor render the sureties 
liable for a default in reference to it. Jb. 271. 

7. Bonds, statutory and common-law; validity of —When a bond is 
extorted from a party by a public officer, without legal authority, 
and as a condition to the allowance of rights or privileges to which 
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the party is entitled without bond, it is absolutely void; but, 
when a bond is executed voluntarily by a party, and is supported 
by a sufficient consideration, and is not violative of any statutory 
provision, or principle of public policy, though no statute required 
or authorized it, it will be upheld as a valid common-law obliga- 
tion. Jenkins v. Lockard’s Adm’r, 377. 


8. Forthcoming bond, for trial of right of property levied on.—Under the 


9 


ve 


10. 


11 


12. 


13. 


14 


statute approved February 19, 1867 (Rev. Code, § 3016), a claim- 
ant of property, on which an execution was levied, was relieved 
from giving ‘‘suflicient surety’’ on his bond, but was not prohib- 
ited from giving sureties; and if he voluntarily executed a bond 
with sureties, without any compulsion on the part of the sheriff, 
and the property was thereupon delivered to him, such bond is 
supported by a sutlicie nt consideration, and is valid as a common- 
law obligation. Jb. 377. 


Same; payment of judgment by surety, and right to contribution.— 


Such bond not being a statutory bond, no execution could properly 
be issued on it, when forfeited, against the sureties; yet, on the 
rendition of judgment against the principal, default being made 
in the delivery of the property according to the condition of the 
bond, one surety may voluntarily pay the judgment, and recover 
contribution from his co-surety; and the fact that he paid the 
money under an execution, which would have been qui ished on 
motion, does not affect his right to contribution. Jb. 377. 


Appeal bond; liability of sureties, on death of principal and insolvency 


of his estate.—On an appeal from a justice’s judgment, the appel- 
lant having died before the trial, his administrator pleaded the 
insolvency of his estate; and the issue being found in his favor, 
the judgment was thereupon certified to the Probate Court, as a 
claim against the estate, and was paid its pro rata share of the 
assets. Held, that the ,sureties on the appeal bond were liable 
for the residue of the judgment. (Overruling Lunsford v. Baskins, 
6 Ala. 512.) Phillips, Burtof & Co. v. Wade, 32. 


Summary execution on forfeited bond.—Whether the attached prop- 


erty is replevied by a stranger, or a claim interposed in his own 
name, and bond given for atrial of the right of property—in 
either case, if the condition of the bond is broken (Code, § 3291), 

and it is returned forfeited, it has the force and effect of a judg- 
ment, on which an execution may be issued against all the 
obligors. Rhodes & Broadfoot v. Smith, 174. 

Waiver of defects in claim bond.—When a claim is interposed to 
property on which an attachment has been levied, the bond 
required by the statute being intended for the benefit of the 
plaintiff, he may waive any defects or irregularities therein; and 
the failure to object, at some proper stage of the proceedings, to 
any defect or eg which might be cured by amendment, 
is a waiver of it. Jb. 174. ° 


Same.—lIn this case, the bond executed by the claimant being in 


form and substance a replevy bond, but accepted and treated, 
without objection, as a regular claim bond ; and a trial of the right 
of property, as if regularly instituted, having been conducted and 

carried on for eight years, during which there w as a mistrial of 
the cause; held, that the defects in the bond were waived, and 
the plaintiff could not then have the claim suit struck from the 
docket, and the bond returned forfeited as an ordinary replevy 
bond. Jb. 174. 


Bond of indemnity; liability of makers for damages.—The makers of 


a bond of indemnity, given to induce the sheriff to lev y on goods 
in the possession of a person who is not a party to the process, 
may be held liable in trespass for compensatory damages, on the 
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ground that they were co-trespassers with the sheriff in the 
wrongful act; but, when the evidence does not show that they 
authorized the sheriff to execute the process wantonly, recklessly, 
or with circumstances of aggravation, and such authority can not 
be ap are they are not liable for exemplary damages, unless 
such acts 4n the part of the officer were probably consequent on 
the making of the levy, or were ratified by them. Lienkauf & 
Strauss v. Morris, 406. 

15. Bond of tax-collector; to whom payable, and who may sue on it.—The 
official bond of a tax-collector is properly made payable to the 
State (Code, § 163); and an action thereon may be maintained by 
the county, as the person injured or aggrieved (Jb. § 2917), on 
account of the failure to pay over or account for moneys collected 
as county taxes. Dudley v. Chilton County, 593. 


BURGLARY. See Criuvat Law, 1. 
CHANCERY. 
I. JURISDICTION, AND GENERAL PRINCIPLES. 


1, Removal of cloud on title to land ; when purchaser at sheriff’s sale can 
not ask.—A purchaser of lands at sheriff’s sale, under execution 
against the holder of the legal title, has a complete and adequate 
remedy by action at law; and therefore can not, before recovering 
the possession by action at law, maintain a bill in equity to set 
aside, on the ground of fraud, and as clouds on his title, convey- 
ances effected by the debtor in favor of his wife. (SoMERVILLE, 
t= dissenting.) Smith’s Executor v. Cockrell, 64. 

Equitable relief to creditor, against fraudulent conveyances by de- 
ceased debtor.—A judgment creditor may maintain a bill in equity, 
against the wife and children of his deceased debtor, to set aside 
conveyances fraudulently effected by the debtor in his life-time 
(Code, §§ 3882, 3886) ; and he may have this relief under the gen- 
eral prayer, although his bill may be wanting in equity under the 
special prayer, asking to have the deeds set aside as clouds on his 
legal title before recovering the possession at law. Ib. 64. 

3. When creditor by simple contract may come into equity.—A creditor 
by simple contract is not required to reduce his debt to judgment, 
before resorting to equity to reach and subject property traudu- 
lently conveyed by his deceased debtor, when there is a deficiency 
of assets in the hands of the personal representative. Jenkins v. 
Lockard’s Adin’r, 377; also, Houston v. Blackman, 559. 

4. Theory of such bill; defense; parties.—The theory of such a bill is, 
that the fraudulent grantee is chargeable as an executor de son 
tort; and being so chargeable, he may make any defense that 
might be made by a rightful personal representative, or by the 
debtor himself while living; but no decree can be rendered which 
will affect the rightful personal representative, and he is not a 
necessary party to the bill, though he may be made a party. 
Houston v. Blackman, 559. 

5. Contracts between husband and wife.—The statutory prohibition of 
contracts between husband and wife, ‘‘for the sale of any prop- 
erty’’ (Code, § 2709), can not be construed to prevent the husband 
from executing, or the wife from accepting, a conveyance of prop- 
erty in restitution of moneys belonging to her, which he has re- 
ceived and appropriated to his own use: a court of equity will 
compel such restitution, and will sanction it when made volunta- 
rily. Goodlett v. Hansell, 151, 

6. Same ; voluntary partition, when equity would enforce. —Notwith- 
standing the statutory provision that ‘‘husband and wife can not 
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contract with each other for the sale of any property’’ (Code, 
§ 2709), and although a court of equity scans with a watchful and 
jealous eye all transactions between them; yet, as between them, 
the general principle will be applied, that where parties have 
voluntarily done what the court would compel them to do, the 
transaction will be sustained ; as where they make voluntary par- 
tition, executing mutual conveyances, of land partly paid for by 
each, the legal title being taken in the name of the wife alone. 
Harden v. Darwin & Pulley, 55. 

7. Contract between administrator and distributee, transferring interest in 
estate.—A contract between an administrator and one of the dis- 
tributees of the estate, by which the latter’s entire interest in the 
estate is transferred and assigned to the administrator, like con- 
tracts between other persons occupying fiduciary relations towards 
each other, is viewed with jealousy and suspicion by a court of 
equity, and is liable to be set aside, on the seasonable application 
of the distributee, unless shown to be founded on adequate con- 
sideration, and to be free from fraud, concealment, undue ad- 
vantage, or violation of duty on the part of the administrator ; 
but, these facts being affirmatively proved, as in this case, the 
validity and obligation of the contract are the same as if no fidu- 
ciary relation existed between the parties. Williams v. Powell, 20. 

8. Guardian and ward ; equitable relief against settlement ; burden of 
proof ; laches.—When a guardian makes a settlement with his 
ward shortly after the latter has attained his majority, or procures 
from him a receipt in satisfaction of a decree rendered on final 
settlement of his accounts, he takes fipon himself the onus of 
proving that he fully communicated every fact within his knowl- 
edge calculated to influence the conduct of the ward, and obtained 
nothing from him without his free consent, given with full knowl- 
edge of all facts bearing on his rights. But, when the ward seeks 
in equity to set aside and avoid such settlement, or a receipt and 
discharge given by him to his guardian shortly after attaining his 
majority, he must act with diligence, or give a satisfactory excuse 
for any delay in asserting his rights. In this case, the bill being 
filed after the death of the guardian, and nearly ten years aiter 
the settlement ; it appearing that the parties lived near each other, 
maintained intimate relations, and had frequent business trans- 
actions with each other, up to the death of the guardian; no com- 
plaint of the settlement being made during the life of the guardian, 
and no satisfactory reason for the delay being alleged or proved ; 
it was held, that the delay was fatal to the bill, even if the case 
made by the bill were fully proved. Jackson v. Harris, 565. 

9. Decedent’s estate ; removal of settlement or proceeding into equity. 
The settlement of a decedent’s estate, or other proceeding con- 
nected with the administration, can not be removed into the 
Chancery Court by a distributee, or other party beneficially inter- 
ested, after the jurisdiction of the Probate Court has attached, un- 
less it is shown that some question of equitable cognizance is in- 
volved which the Probate Court is incompetent to determine ; and 
it can not be removed into the Chancery Court by the personal 
representative, in any case, or at any time, without the assign- 

. ment of some special equitable reason. Newsom v. Thornton, 311. 

10, Legacy; proceedings to recover, and defenses by executor.—An execu- 
tor can not enjoin proceedings in the Probate Court for the re- 
covery of a pecuniary legacy, on the ground that he made a tender 
of the money to the legatee, who refused to receive it, and that he 
was afterwards robbed, without negligence or other fault on his 
part, of the identical money tendered, which he had kept separate 
and apart: these defenses, if valid, involve simple questions of 
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facts, which the Probate Court is competent to determine. 
Ib. 311. 

11. Insolvent estates ; removal of settlement into equity.—In the settle- 
ment of insolvent estates, cases may arise in which the Probate 
Court, by reason of the want of equitable jurisdiction, can not ad- 
minister adequate relief; but it requires a clear and strong case 
to justify the transfer of such settlement into the Chancery Court. 
Moore v. Winston’s Adm’r, 296. 

12. Same ; equitable relief against allowance of claim not objected to.—No 

objection having been filed, within the prescribed period, to the 

allowance of a claim duly filed, if the administrator afterwards 
asks equitable relief against its allowance, he must show a state 
of facts which would entitle him to relief against a judgment at 
law; that is, he must show fraud by the creditor, mistake, or ac- 

cident, and must negative negligence on his own part. Ib. 296. 

Same.—An administrator having placed in an attorney’s hands, 
for collection, settlement, or compromise, certain notes given for 
the purchase-money of lands, and constituting a lien on the 
lands, though the principal and his sureties were insolvent; and 
the attorney having settled the debt with one of the sureties, 
who had taken the land from his principal, and promised to 
pay the notes, by agreeing to take back the land in satisfaction of 
the debt, and to surrender the notes to said surety; which set- 
tlement was ratified and approved by the administrator, and the 
lands accordingly surrendered, but the notes were not delivered 
up to the surety; and the attorney’s receipt for the notes was af- 
terwards filed by the administrator, as a claim against the insol- 
vent estate of the principal debtor, who died after the compromise 
was effected by the attorney ; held, that the administrator de bonis 
non of the insolvent estate, who was appointed only four days 
before the expiration of the period allowed for filing objections to 
claims, and did not file any objections to the allowance of said 
claim, could not obtain equitable relief against the claim, because 
the attorney and the surety, to whom he applied for information, 
both assured him that the notes had been settled and discharged. 
Ib. 296, 

Equitable relief against judgment at law.—A bill for equitable relief 
against a judgment at law, in the nature of a bill for a new trial, 
must show that the complainant had a valid defense to the action, 
and that he was prevented from making it by accident, mistake, 
or the fraud of the opposite party, unmixed with negligence on 
his part; and he must further show that, on another trial, he can 
establish his alleged defense. Beadle v. Graham’s Adm’r, 102. 

15. Same.—In this case, the defendant in the action at law pleaded res 
adjudicata, but failed to establish the defense, the docket of the 
justice (before whom the former suit was brought) being lost, and 
its contents not proved; and the docket having been afterwards 
found, he filed a bill to enjoin the judgment; held, that the bill 
was without equity, since the docket did not show that the case 
was tried before the justice on its merits. Jb. 102. 

16. Same.—To authorize the injunction of a judgment at law, it is not 
sufficient that the judgment is erroneous, unjust, or contrary to 
equity and good conscience: the party complaining must show, 
not only that he had and has a good defense, but that he was pre- 
vented from making it available at law, by surprise, accident, 
mistake, or the fraud or act of his adversary, without any fault or 
negligence on his own part. Collier v. Falk, 223. 

17. Same; appearance by attorney.—An appearance by attorney, not 
shown hy a proper entry to be limited or special, must be taken 
as a general appearance ; and the authority. of the attorney to ap- 
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rear being admitted, the defendant can not obtain equitable re- 
ief against the judgment, on the ground that the appearance was 
only for the purpose of obtaining a continuance of the cause: in 
such case, the record is conclusive. Jb. 223. 

18. Same ; verbal agreement for continuance.—A verbal agreement be- 
tween the parties or their attorneys, for the continuance of a 
pending cause, being forbidden by the rules of practice (Rule No. 
14, Code, 160), can not be made the foundation of equitable re- 
lief against a judgment rendered in violation of its terms. Jb. 223. 

19. Same, on ground of surprise, accident, mistake or fraud.—When a 
defendant in a judgment at law asks equitable relief against it, 
on the ground that he had a valid legal defense, and was pre- 
vented from successfully asserting it by surprise, accident, mis- 
take or fraud, he must also negative all negligence or other fault 
on his own part; and the neglect, inattention, or mistaken advice 
of his attorney, is, in law, considered his own fault, and debars 
him from relief. Brodav. Greenwald, 538. 

20. Re-statement of partnership accounts; conclusiveness af judgment. 
On a statement of the partnership accounts by a third person, by 
agreement between the partners, a balance being ascertained to 
be due from one tothe other, on which an action at law was 
brought, and a judgment recovered; the defendant in the judg- 
ment cannot maintain a bill in equity to surcharge and falsify the 
accounts as stated, unless he first shows good cause for setting 
aside the judgment. Jb. 538. 

21. Parol partition of lands ; specific performance of ; conclusiveness of 
judgment.—A partition of lands by parol, accompanied by posses- 
sion according to its terms, is not available at law, in defense of 
an action by the party who has the legal title, or by his heirs, 
unless the possession has been continued long enough to effect a 
bar under the statute of limitations; but, notwithstanding the 
judgment, it may be established and enforced in equity ; and 
possession having been delivered, and the purchase-money paid, 
the contract is excepted from the operation of the statute of frauds. 
Yarborough’s Adm’r v. Avant, 526. 

2. When absolute deed will be declared mortgage.—To sustain a bill 
which seeks to have a deed, absolute on its face, declared a mort- 
gage, the evidence must be clear and convincing. In this case, 
the deed being executed by an administrator to his co-adminis- 
trator officially, and conveying a house and lot which the grantor 
had bought a few days previously, taking the title in his own 
name, it was declared a mortgage at the instance of his heirs and 
personal representative, on the ground that it was intended only 
to secure the re-payment of funds of the estate used in paying the 
purchase-money, on proof that the grantor eontinued to reside in 
it, paid taxes on it, and erected permanent ifmprovements; and 
that the grantee stated, to a person desiring to purchase, after 
the death of the grantor, ‘‘ that he thought hehad a mortgage on 
said premises, but, on examination of the papers, found that it 
was a deed which he held’’; which statements were not denied 
or expiained by the grantee, who was not examined as a witness 
for himself, and denied the allegations of the bill without oath. 
Parks v. Parks, 326. r 

23. Purchase of lands by administrator, with trust funds; election by 
distributee.—When an administrator uses the funds of the estate in 
the purchase of lands, taking the title to himself, or takes from 
his co-administrator a conveyance of lands paid for with moneys 
belonging to the estate; in either case, the distributees of the 
estate may, at their election, either claim the lands, with rents, 
or hold him responsible for the money, with interest; and when 
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the distributee is an infant, a court ot equity may eleet for him. 
Ib. 326. 

24. False representations by vendor; relief by purchaser against.—If a 
false representation of a material matter of fact, not patent and 
open to the buyer’s inspection, be made by a party proposing to 
sell; and the buyer, induced by such representation, and relying 
on its truth, accepts the offer, and closes the trade, without know- 
ing the falsity of the representation, and is thereby deceived to 
his injury, the seller shall make good the representation. But, 
‘if the representation was of a trifling or immaterial thing ; or, 
if the purchaser did not trust to it, or was not misled by it ; or, if 
it Was upon a matter of opinion, or as to a fact equally open to 
the inquiries of both parties, and in regard to which neither 
could be presumed to trust the other; in these and the like cases, 
there is no reason for a court of equity to interfere to grant relief 
on the ground of fraud.’’ Crown v. Carriger, 590; also, Davis, 
Moody & Co. v. Betz & Cullman, 206. 

25. Specific performance of contract ; when decreed.—To maintain a bill 
for the specific performance of a contract, the complainants must 
have a common right to relief, which must be clearly and dis- 
tinctly charged in the bill, and clearly proved as charged; if the 
averments are vague and indefinite, or the proof is uncertain, no 
relief can be had. Clark v. Snodgrass, 233. ; 

26. Same ; against whom decreed.—When a specific performance would 
be decreed between the immediate parties to a contract, it will 
also be decreed between parties claiming under them, unless some 
controlling equity intervenes. Goodlett v. Hansell, 151, 

27. Same ; whether sale or exchange.—As to the principles on which a 
court of equity will compel or refuse the specific execution of a 
contract, there is no difference between a sale and an exchange of 
lands: whether the contract is one or the other, it must be fair 
and just in all its parts, and founded on an adequate considera- 
tion. Jb. 151. 

28. Same; nature and character of estate or title—In the absence of an 
agreement as to the nature and character of the estate intended 
to be sold or conveyed, the parties are presumed to contract with 
reference to an unincumbered and indefeasible legal estate; and 
the want of such a title, or the impossibility of obtaining it, may 
relieve the vendor from a specific performance; but a less estate, 
or an imperfect title, is equally the subject of a valid contract, 
such as a court of equity will specifically execute, when the par- 
ties knowingly contract with reference to it. Jb. 151. 

29. Same; part performance.—The complainant being in possession of 
the tract of land which he contracted to exchange, and having paid 
the greater part of the purchase-money, though he had not re- 
ceived a conveyance; the defendant well knowing these facts 
when he entered into the contract, and bargaining only for the 
complainant’s interest under the contract with his vendor; he 
cannot defeat a specitic performance on account of the imperfect 
title, nor claim any advantage from his own failure to complete 
the payment of the purchase-money due to the complainant’s 
vendor. Jb. 151. 

30. Same; consideration of deed; estoppel.—A court of equity will not 
compel the specific execution of a voluntary instrument, or a con- 
veyance founded only on love and affection, or on a consideration 
merely nominal; but, where the instrument also recites a valua- 
ble consideration, as an acknowledged indebtedness for a sum not 
ascertained, this is sufficient to support it, notwithstanding the 
further recitals of love and atfection and a nominal consideration ; 
and in the absence of fraud or mistake, the heirs of the grantor 
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san not dispute the recital, nor question the adequacy of the con- 
sideration. Jb. 151. 

Same ; imperfect deed.—When a conveyance of land is signed by the 
grantor, but neither acknowledged nor attested, although inopera- 
tive at law, a court of equity may aid its defective execution, 
and compel a conveyance of the legal title according to its terms. 
Ib. 151. 

Same; conclusiveness of judgment against deed.—A judgment in an 
action at law, against the validity of an instrument as a deed for 
want of delivery, does not preclude a resort to equity to enforce it 
as a contract to convey. Jenkins v. Harrison, 345. 

Same; when decreed to purchaser.—A purchaser of lands is entitled 
to specific performance of the contract in equity, against the heirs 
of the deceased vendor, when he shows that there was a substan- 
tial compliance with the requisitions of the statute of frauds; that 
the contract, though evidenced by several writings, was certain 
and definite in all its parts, and founded on an adequate consid- 
eration; that there was no unfairness in the transaction, and 
nothing casting suspicion on the capacity of the vendor to enter 
into contracts ; that the contract is capable of specific performance, 
and has been partially performed by him to such an extent that 
serious, if not irreparable injury, must result unless it is enforced. 
Tb. 545. 

Same; offer to do equity.—A party who asks the specie performance 
of a contract, as a general rule, must show performance on his 
part, or offer to perform, thereby enabltng the court to render a 
decree for the defendant, if necessary; but the allegation is for- 
mal, and it is sufficient to show ability and willingness to perform ; 
and ‘‘ it may well be doubted whether it is material,’’ where the 
bill shows that the complainant has partly performed, and has 
been prevented from making full performance by the act of his 
adversary, and that further performance would not be accepted if 
tendered. Jb. 345. 

Same; tender.—A_ tender of the balance of purchase-money due, 
on the basis of the contract alleged and proved, is not essential to 
perfect the purchaser’s right to a specific performance, when it is 
shown that such tender, if made, would have been refused by the 
vendor as full payment. Stewart v. Cross, 22. 

Implied, or resulting trust, as against wife-—A married woman may, 
in equity, be declared a trustee in invitum, or by implication of 
law, even in favor of herhusband. Harden v. Darwin & Pulley,55. 

Resulting trust, arising from payment of purchase-money.—When one 
person pays the purchase-money of land, while the title is taken 
in the name of another, a court of equity will, on clear and satis- 
factory evidence, hold the latter a trustee forthe former; and this 
principle, which is favored in equity, will be applied, as between 
husband and wife, on clear proof of intention, where the legal 
title is taken in the name of the wife, and the purchase-money, 
or a part thereof, is paid by the husband; although the presump- 
tion arises in such case, in the absence of proof to the contrary, 
that it was intended as an advancement tothe wife, or a provision 
for her. Ib. 55. 

Equitable lien on lands, for purchase-money paid.—A married wo- 
man can not assert an equitable lien on lands purchased by her 
husband, on the ground that her funds were used by him in pay- 
ing the purchase-money, when the proof shows that the payment 
was in fact made with moneys borrowed by him on his individual 
credit, which he intended to repay from his wife’s funds when 
received. Crutcher v. Taylor, 217. 

Purchase of lands held in trust; when purchaser will be protected in 
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payment of purchase-money.—A purchaser of lands held in trust 
for a married woman and her children as remainder-men, who is 
induced by her representations to enter into the contract with her 
trustee, will be protected in the payment of the purchase-money 
as stipulated, before notice of dissent on her part; but, if he ex- 
ecutes his notes for the purchase-money, payable to creditors of 
the husband, and she files a bill to enforce a vendor’s lien on the 
land, or such bill is filed by a succeeding trustee with her ap- 
proval, the purchase-money can not be appropriated, against her 
consent, to the payment of such notes. Williams v. Baldridge, 338. 

Who is bona fide purchaser without notice.-—A person who holds 
under a quit-claim deed only, can not claim protection as a bona 
fide purchaser without notice. Derrick v. Brown, 162. 

When purchaser in possession, without title, is entitled to protection 
against subsequent mortgage.—A purchaser, in possession of land, 
and having paid the purchase-money, is entitled to protection 
against a mortgage subsequently executed by his vendor, or any 
one claiming under such mortgage. Sawyers v. Baker, 292. 

When mortgagee is regarded as purchaser entitled to protection.—An 
innocent mortgagee, who parts with value in presenti, or ineurs 
an obligation to do so in futuro, stands precisely as a purchaser of 
the absolute title, and is entitled to equal protection against secret 
trusts of which he had no notice. Rogers v. Adams, 600. 


II. PLeapInG anv PRACTICE. 
Multifariousness.—A bill is not rendered multifarious by the joinder 


of legal and equitable rights, although relief is prayed as to each. 
Yarborough’s Adm’r v. Avant, 526. 


. Joinder of heirs and administrator as defendants to bill—When the 


bill seeks to establish and enforce a parol partition of lands, as 
agreed on between the complainant and a deceased co-tenant in 
whom the legal title resided, and to enjoin a judgment at law 
recovered by the deceased, founded on his legal title, the heirs 
and administrator are properly joined as defendants, being neces- 
sary parties, and the bill is not objectionable for multifariousness 
or misjoinder. Jb. 526. 

Parties to bill for foreclosure.—When a mortgage, and the note 
secured by it, are delivered up and cancelled, and a new note and 
mortgage are executed in their stead, but to a different person, 
the first mortgagee is not a necessary party to a bill to foreclose 
the second mortgage. Rogers v. Torbert, 547. 

Parties to bill for settlement of decedent’s estate.—When two joint 
executors file a bill in equity, asking the instructions of the court 
in the discharge of their duties, and one of them dies before the 
final settlement and distribution of the estate, the suit may be 
prosecuted by the survivor as sole complainant; but, if the 
executor so dying was also a residuary legatee under the will, it is 
error to proceed to a final settlement and distribution of the estate 
without bringing in his personal representative, unless the record 
affirmatively shows the facts which render administration on his 
estate unnecessary. Wright v. Lang, 389. 

Parties to creditor's bill against fraudulent grantee.—When a creditor 
files a bill in equity against the fraudulent grantee of his deceased 
debtor, alleging a deficiency of legal assets, the defendant is 
charged as an executor de son tort; and though the rightful repre- 
sentative may be made a party, no decree can be had against 
him, and he is not a necessary party. Houston v. Blackman, 559. 

Parties to bill for specific performance; husband and wife-—When 
the husband purchases lands from an administrator, his wife 
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54. 


55. 


56. 


being a distributee of the estate, and gives a receipt for so much 
of her distributive share in payment of the purchase-money, she 
is a necessary and indispensable party toa bill filed by him to 
compel a specific performance of the contract; as a complainant, 
if she approves and ratifies the purchase; if not, as a defendant. 
Sawyers v. Baker, 292. 

Parties to bill to enforce vendor’s lien. —When an administrator files 
a bill to enforce a vendor’s lien for the unpaid purchase-money of 
land, which he has sold, under a probate decree, for the payment 
of debts, the heirs at law of his intestate are necessary and indis- 
pensable parties to the bill. MeDonald v. MeMahon, 115, 

Same, after bankruptcy of purchaser.—When the purchaser of lands 
has become a bankrupt, before bill filed to subject the lands to 
the vendor’s lien for the unpaid purchase-money, his assignee in 
bankruptcy is a necessary party to the bill. Jb. 7125. 

Non-joinder of necessary party; how taken advantage of.—The non- 
joinder of a necessary and indespensable party, complainant or 
defendant, is a defect of which advantage may be taken by plea 
or demurrer; or the objection may be raised at the hearing, or on 
error, or may be taken by the court ex mero motu; hence, in the 
consideration of the question, the precise form in which the 
objection was raised by demurrer is immaterial. Sawyers v. 
Baker, 292. 

Same.—It has long been the settled practice of this court, to reverse 
decrees founded on bills which show on their face the absence of 
necessary parties, though no objection on that account was raised 
in the court below. McDonald v. McMahon, 115. 

Same; how cured; amendment and revivor.—The non-joinder of an 
assignee in bankruptcy, or other party shown by the bill to be 
necessary, may be cured by an amendment of the bill; but it can 

not be cured by a subsequent suggestion of the bankruptcy, with 
leave to revive against the assignee; though that would be the 
proper practice, if the bankruptcy had occurred after the filing of 
the bill. Jb. 115. 

Who are parties.—The names of parties defendant must appear in 
the bill, and process must be prayed against them: the mere 
issue of a summons to a person, and its service upon him, do not 
make him a party defendant. Jb. 115. 

Decree before cause is at issue.—A final decree can not be sustained, 
when rendered before the cause is at issue: if the defendants 
have not appeared, and pleaded or auswered, the record must 
show a valid decree pro confesso against them. Jb. 115. 

Decree pro confesso.—A decree pro confesso, such as will support a 
final decree, must state the facts on which it is based, and declare 
the sentence of the court upon those facts; and a final decree can 
not, under the statute (Code, § 3825), be rendered on the same 
day. Ib. 115. 

Hearing on bill and answer.—When a cause is submitted for hearing 
on bill and answer only, an answer on oath being required and 
made, the answer is to be taken as true, so far as it is responsive 
to the allegations of the bill (Code, § 3786), but no further. Wynn 
wv. Rosette, 517. . 

When answer is responsive, or not.—When the bill seeks to enforce 
a vendor’s lien on Jand, and alleges that one of the defendants 
claims some interest in the land, but does not define the nature 
and character of his claim; an answer by such defendant, setting 
up the defense of a bona fida purchase for valuable consideration 
without notice, is not responsive, but matter in avoidance. Jb. 
517. 

Purchase for valuable consideration, without notice; burden of proof. 
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When a defendant sets up a purchase for valuable consideration 
without notice, in defense of a bill to enforce a vendor’s lien, the 
onus is on him to prove the payment of such consideration ; but 
he is not required to disprove notice, when the deeds recite the 
payment of the purchase-money. Jb. 517. 

60. Exhibits to answer—When exhibits to the answer are therein 
referred to as part and parcel of it, and the cause is heard on bill 
and answer only, it will be presumed that the exhibits were 
proved viva voce on the hearing. Jb. 517. 

61. Exceptions to register’s report.—When exceptions to the register’s 
report under a reference are not filed in substantial compliance 
with the rules of practice (Rule No. 93; Code, 174), this court can 
not review the chancellor’s decision overruling them. Stewart v. 
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62. Exception to register’s report in stating account.—To enable the 
appellate court to revise any item in an account stated by the 
register under a reference, an exception to it must be distinctly 
reserved, as required by the rules of practice. Nunn v. Nunn, 36. 

63. Re-refi rence to registe rs what is revisable.—After the register has 
made his report under a reference, an application to the chan- 
cellor for a re-reference of the matters of account, in order that 
the party asking it may adduce additional evidence, is addressed 
to the discretion of the chancellor, and his refusal of it is not 
revisable on error. Jb. 36. 

64. Chancellor's decree on evidence; revision of, on appeal.—On appeal 
from a decree in chancery, rendered on the pleadings and evidence 
as to a disputed question of fact, the appellate court will affirm 
the decree, ‘‘unless clearly convinced that it is wrong.’’ Donegan 
v. Davis, 362. 

65. Revision of chancellor’s decree on facts.—The decision of the chan- 
cellor, on a disputed question of fact, will not be disturbed by the 
appellate court, unless it clearly appears to be erroneous. Der- 
rick v. Brown, 162. 

66. Reversal of decree dismissing bill, where cross-bill ts file d.—Where the 
chancellor dismisses a bill on the final hearing, and also a cross- 
vill filed by an infant defendant, and an appeal is taken by the 
complainant; this court, on reversing the decree, can not re- 
instate the cross-bill, nor grant any relief upon it; but, if the 
reversal of the decree on the original bill makes it proper that the 
infant should have an opportunity to assert his rights, the cause 
will be remanded, in order that another cross-bill may be filed, if 
deemed necessary. Parks v. Parks, 326. 

67. Remandment of cause on reversal; when ordered.—When the chan- 
cellor overrules a demurrer to a bill, and grants relief upon it, 
this court, on reversing his decree on the demurrer, will, ordina- 
rily, remand the cause, in order that the complainant may have 
an opportunity to amend his bill; but, when the record affirma- 
tively shows that the defects are incapable of amendment, and 
that the complainant can not recover in any event, a final decree 
will be here rendered dismissing the bill. Bradford’s Adm’r v. 
Bradford, 252. 


Cross 


CHARGE OF COURT TO JURY. 
1. Abstract charges.—An abstract charge—that is, a charge based upon 
a hypothetical state of facts, which there is no evidence whatever 
tending to establish—is properly refused, though it may assert a 
correct legal proposition. Leonard v. State, 461. 
2. Same.—Charges requested must be based on the evidence; and 
the refusal of a charge requested, although it may assert a correct 
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legal proposition, will not work a reversal, unless it affirmatively 
appears that it was justified by the evidence. Robinson v. Bullock, 
548. 

3. Charge on part of evidence.—When there is a conflict in the evidence 
as toa material fact, a party may ask a charge adapted to the 
phase of the case most favorable to himself; but, if he requests a 
charge which ignores material facts, and requires additional or 
explanatory instructions to prevent it from misleading the jury, 
such charge may properly be refused. Jb. 548. 

4. Same.—A charge to the jury which asserts a correct legal proposi- 
tion, based on certain facts hypothetically stated, but ignores 
other material facts, which qualify that principle, or render it 
inapplicable, is caleulated to mislead the juty, and is a reversible 
error. Brown v. Newman, 275. 

5. Same.—When the evidence presents the case in two different 
aspects, the court may, without error or impropriety, instruct the 
jury as to the law applicable to one of those aspects, or under one 
hypothesis, without noticing the other; and if injury is appre- 
hended from such instructions, the party must guard against it 
by requesting additional or explanatory instructions. Connerly & 
Co. v. P. & M. Insurance Co. , 433. 

6. Charge referring legal question to jury.—It is the duty of the court to 
construe a written instrument, when offered in evidence, and a 
charge referring its construction to the jury is erroneous; yet, if 
the construction should have been against the party excepting to 
the charge, it is error without injury. Jones v. Pullen, 306. 

Charges given, but not so indorsed.—When charges asked are given, 
it is the imperative duty of the presiding judge to so indorse them 
(Code, § 3109) ; but the failure to do so, the jury being permitted to 
take them without such indorsement, is not a reversible error, 
when no exception was reserved to it before the jury retired. 
Tyree v. Parham’s Executor, 424. 

8. Charge requiring explanation.—There is no error in the refusal of a 
charge which, though it asserts a correct legal proposition, 
requires explanation to prevent it from misleading the jury. 
Kirkland v. Trott, 417; Robinson v. Bullock, 548. 

9. Refusal of charges requested; presumption in favor of judgment.—The 
refusal of a charge requested, which is not shown to have been 
reduced to writing (Code, § 3109), will be presumed to have been 
refused because not asked in writing. Green v. The State, 40. 


CODE OF ALABAMA. 


1. Statutes omitted from Code.—A general statute of a public nature, 
in force when the Code of 1876 was adopted and promulgated, 
and not embraced therein, was repealed by virtue of such omis- 
sion and the laws providing for the preparation, revision, adop- 
tion and promulgation of that Code; and such omitted statute 
could not again become operative, without a legislative re-enact- 
ment in accordance with constitutional requirements. Carmi- 
chael v. Hays, 543. 

2. §§ 163,179. Officialbonds. McKee v. Griffin, 211 ; Dudley v. Chil- 

ton County, 592. 
3. § 181. Action on official bond. Lewisv. Lee County, 480 ; Ryan v. 
Couch, 244. 
4. § 206. Delivery of books, papers, &c., by officer to his successor. 
Ryan v. Couch, 244. 
5. §§ 389, 395. Official books relating to assessment of taxes. Dud- 
ley v. Chilton County, 593. 
6. § 702. Completing imperfect entries by probate judge. Lilly rv. 
Larkin, 122. 


~ 
. 
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8. 

9. 
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§ 713. Register in chancery acting for probate judge when disqual- 
ified. Henderson v. Henderson’s Adm’r, 596. 

§ 815. County as corporation. Jack v. Moore, 184. 

§ 827. Claims against county. Schroeder v. Colbert County, 137. 

§ 842. Bond of county treasurer. Lewis v. Lee county, 400. 

§1701. Limitation of action against railroad company. Huss t. 
Central Railroad & Banking Co., 472; S. & N. Ala. Rail- 
road Co. vr. Re id, 250. 

§1710. Liability of railroad company for injuries to stock. Simp- 
sonv. M. & C. Railroad Co., 85. 

§ 2091. Partial payments. Bradley & Wife v. Murray, 267. 

§ 2099. Assignment of contract in writing. Allen, Bethune & Co. 
vr. Maury & Co., 10. 

§ 2121. Statute of frauds, as to contracts required to be in writing. 
Stewart ev. Cress, 22; Derrick v. Brown, 162; Jenkins v. 
Harrison, 345; Dunbar v. Smith, 490. 

§ 2124. Fraudulent and voluntary conveyances. Donegan v. Davis, 
362; Jenkins v. Lockard’s Adm’r, 377; Wright v. Smith, 
514; Houston ¢. Blackman, 539. 

§§ 2145-46. Execution of conveyances. Goodlett v. Hansell, 151. 

§2158. Acknowledgment of deed. Rogers r. Adams, 600. 

§ 2195. Statutory covenants in deed. Derrick v. Brown, 162. 

§ 2563. Appointment of sheriff as administrator, Burke v. 
Mutch, 568. 


21. § 2468. Conveyance to purchaser of lands sold by administrator. 


Anderson’s Adm’rv. Bradley, 263; Tayloe v. Dugger. 444. 

§§ 2469-70. Sale of widow’s dower interest. Bradford’s Adm’r v,. 

Bradford, P52. i 

1. Annual or partial settlements by administrator. Rad- 
ford’s Adm’r v. Morris, 283. 

§ 2575. Objections to claims filed against insolvent estate. Moore 
v. Wenston’s Adm’r, 296. 

§ 2597. Statute of non-claim. Rhodes v. Hannah's Adm’r, 215. 

§ 2633. Execution on judgment against decedent. Brown v. New- 
man, 275. 

§ 2709. Contracts between husband and wife. Goodlett v. Hansell, 
151; Harden v. Darwin & Pulley, 55. 

2711. Liability of wife’s statutory estate for necessaries. Lewis 

& Wife v. Dillard & Jones, 1; Ridley & Wife ». Hereford 
& Timberlake, 261; Bradle yu & Wife v. Murray, 269; Me- 
Cravey’s Adm’rv. Todd, 315. 

§§ 2715-16. Whfe’s interest inhusband’s lands. Bradford’s Adm’r 
C. Bradford, 252. 


we 


§ 25: 


. $2772. Annual or partial setthements of guardian’s accounts. 


Radford’s Adm’r v. Morris, 283. 
§§ 2830-38. Claim of homestead exemption. Sherryv. Brown, 51; 
Mead v. Larkin, 87. 
§ 2903. Action against county. Shroeder v. Colbert County, 137; 
Jack r. Moore, 184. 


. § 2917. Action on official bond, by “‘ person aggrieved.”’ Lewis 1 


Lee County, 480; Dudley v. Chilton County, 593. 
§§ 2959-69. Statutory action in nature of ejectment. Kirkland v. 
Trott, 417. 
§ 2989. Verification of plea in abatement. Tommey, Gregg & Beck 
vr. Gamble & Son, 469. 
§ 2991. Set-off. Rosser v. Bunn & Timberlake, 89. 


- §3005. Demurrer. Grimmet v. Henderson’s Adm’r, 521. 


§ 3029. Waiver of trial by jury. Heyman v. McBurney, 511. 
(40) 
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§ 3058. Proof of transactions with decedent, or declarations by 
him, in actions by or against executor or administrator. 
Jackson v. Clopton, 29; Beadle vr. Graham's Adim’r, 99,102; 
Lilly v. Larkin, 110; Daily’s Adm’r v. Daily, 266. 
§ 3109. Indorsement of charges asked. Tyree v. Parham’s Erecu- 
tor, 424. 
§ 3209. Levy of execution on “perfect equity.”’ Smith’s Executor 
v. Cockrell, 64. 
§ 3213. Levy of execution after defendant’s death. Brown rv. 
Newman, 2765. 
§ 3226. Limitation of action against sureties of executor or ad- 
ministrator. Wright v. Lang, 339. 
§ 3251. Limitation of action against railroad conipany. Huss v. 
Central R. R. Co., 472. 
§ 3254. Deduction of absence from statutory bar. [Tuss r. Central 
R. R. Co., 478. 
§ 5236. Infancy, as exception to statute of limitations. Tayloe rv. 
Dugger, 445. 
§ 3255. <Aflidavit for attachment. Wright v. Smith, 545. 
§ 3289. Replevy of attached property. Rhodes & Broadfoot v. 
Smith, 174. 
§ 3291. Forfeiture of claim bond or replevy bond. Rhodes & 
Broadfoot v. Smith, 174 
§ 3315. Amendment of aflidavit for attachment. Tommey, Gregg 
& Beck v. Gamble & Son, 469. 
§ 3482. Attachment to enforce lien of agricultural laborer. John- 
ston & Seats v. Hannah, 127. 
§§ 3551-54. Penalty for injury to trees. Rosser v. Bunn & Timber- 
lake, 89. 
§ 3786. Hearing on bill and answer. Wynnv. Rosette, 517. 
§§ 3824-25. Decrees pro confesso and tinal. McDonald c. McMa- 
hon, 115. 
§§ 3882-86. Creditors’ bills in equity. Smith’s Executor v. Cock- 
rell, 64; Jenkins v. Lockard’s Adm’r, 277; Houston v. 
Blackman, 559. 
§ 4409. Wanton injury toanimals. Tatum v. State, 465. 
§ 4415. Breaking fences. Brazleton v. State, 96. 
§ 4634. Local jurisdiction of offense not consummated here. Green 
v. State, 40. 
§§ 4702-03. Proseeution in County Court, Brazleton v. State, 96; 
Tatum v. State, 465. 
§§ 4724-29. Appealsin such cases. Tatum v. State, 465. 
§§ 4732-59. Selection of grand jurors. Oliver v. State, 8. 
§ 4819.. Preferring second indictment. Perkins v. State, 457. 


COMMISSION-MERCHANT. 


l. 


Liability for interest. —A factor, or commission-merchant , having in 
his hands nroneys arising from the sale of his principal’s cotton, 
is liable for interest on the balance due, after demand made by 
the principal or his personal representative ; but rot until demand 
made, if he has promptly rendered an account of sales, uniess a 
special usage of trade is shown, or a failure to remit according to 
instructions. (Williams v. MeConnico, 44 Ala. 627, explained and 
limited.) Tyreev. Parham’s Executor, 424. 


COMMON CARRIER. 


l. 


Delivery of goods to consignee.—The undertakiny of a common car- 
rier, as a general rule, includes the obligation to deliver the goods 
safely, at the place of destination, either to the consignee, or to 
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his authorized agent; but, in the case of railroad companies, by 
universal custom, personal delivery to the consignee or his agent 
is not required. S. & N. Railroad Co. v. Wood, i67. 

2. Notice of arrival of goods.—As to the necessity of notice to the 
consignee, of the arrival of the goods at the place of destination, 
there is a conflict in the authorities ; but the preponderance of the 
decisions, contrary to the ancient rule, absolves railroad com 
panies from the duty of giving special notice. Jb. 167. 

3. Liability of railroad company, as carrier and warchouseman, at sta- 
tion having agent or depot—Where a railroad company has an 
agent or depot at the place of destination, the rule governing its 
liability, both as a common carrier and as 2 warehouseman, for 
goods received for transportation, is correctly stated in the case 
of Ala. & Tenn. Rivers Railroad Co. ¢. Kidd, 35 Ala. 209. Ib. 167. 

4. Liability for goods shipped to “flag station,” having no depot or agent. 
A railroad company is not required by law to keep a warehouse or 
depot at every station along the line of its road, and may lawfully 
stipulate, either expressly or by implication, that it will assume 
no liability as a warehouseman ata ‘‘flag station,’’ where it has 
no depot nor agent; and when the consignee is fully advised, at 
the time of shipment, that the company has no depot nor agent 
at such station, and it is not shown that the exigencies of its 
business required that it should have an agent or depot at that 
place, the liability of the company as a common carrier termi- 
nates with the safe delivery of the goods on the side-track at that 
point, and it assumes no liability asa warehouseman. Jb. 167. 

5. Extent of carrier's liability.—The liability of a common carrier, for 
goods received for transportation, is not confined to losses or in- 
juries resulting from the negligence of himself and his agents, but 
extends to and includes, in the absence of a special stipulation 
limiting it, every loss or damage which is not caused by the act 
of God, or of the public enemy. Jb. 167. 

6. Burden of proof, in case of damage or injury.—tin an action against 
a common carrier, for a damage or injury to goods received by 
him for transportation, the general rule is, the damage or injury 
being shown, that the ons is on the carrier to show that his lia- 
bility terminated before the loss or damage occurred. Jb. 167. 

7. Relevancy of evidence as to quantity of corn delivered .—In an action 
against a railroad company as a common carrier, for the failure to 
deliver a quantity of corn received for transportation, the quantity 
received being a material question, the person who delivered it 
for the plaintiff having testified to the quantity, as ascertained 
from the number of barrels and the quantity of shelled corn 
measured out of one barrel; he may state, as a fact corroborating 
his measurement and calculation, that he afterwards filled the 
same barrel with corn out ef the same crib, and again measured 
it out, with the same result as before. Jb. 167. 


COMPROMISE. 


1. Construction.—On a compromise of a controversy respecting the 
right to certain mill machinery, which defendant had bought from 
plaintiff, on credit, and which, after its partial destruction by fire, 
he had repaired and rebuilt at his own expense, a stipulation ina 
note given by him to plaintiff, that the title to the machinery “ 18 
to vest in said P.” [plaintiff] ‘ until said sum of money is paid,” 
gives plaintiff the right of possession, on which he may maintain 
an action to recover the machinery. Jones v. Pullen, 306. 

Breach and waiver thereof.—Wlen one party to a compromise is _Te- 
quired to give his note for a specified sum to the other, and it is 
stipulated that his failure to pay it shall render the compromise 
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inoperative, the stipulation is intended for the benefit of the 
party to whom the note is given, and may be waived by him; and 
if he elects to waive it, by suing to enforce the compromise, the 
defendant cannot set it up to defeat the action. Ib. 306. 

3. Proposal of compromise.—A proposal to compromise or settle a mrat- 
ter in controversy, coupled with a coudition which is rejected, is 
not an admission that any thing is due, and has no effect on the 
legal rights of the parties. Jackson v. Clopton, 29. 


CONFEDERATE STATES. 

1. Bonds and treasury-notes.—Authorities cited and reviewed, as to the 
receipt of Confederate treasury-notes in payurent, and purchase 
of Confederate States bonds by trustees, or investments in such 
bonds. Tayloe v. Dugger, 445. 


CONFLICT OF LAWS. 


l. Territorial operation of law's; local jurisdiction of offenses partly per? 
petrated in different countries.—The laws of each country or na- 
tion are local in their nature, and can have no extra-territorial 
operation; vet a law which provides for the punishment of a 
criminal offense partly perpetrated within the jurisdiction, or 
commenced there and consummated elsewhere, is a legitinvate 
exercise of legislative power, and not obnoxious to any comstitu- 
tional provision. Green v. State, 40. 


CONSTITUTIONAL LAW. 

h. Territorial operation of laws; local jurisdiction of offenses partly per- 
petrated in different countries.—The laws of each country or nation 
are local in their nature, andcan have no extra-territorial opera- 
tion; yet a law which provides for the punishment of a criminal 
offense partly perpetrated within the jurisdiction, or commenced 
there and consummated elsewhere, is a legitimate exercise of legis- 
lative power, and not obnoxious to any constitutional provision. 
(Green v. State, 40. 

2. Dying declarations; admissibility on constitutional grounds.—Dying 
declarations, when made under a clear conviction of impending 
death, referring to the circumstances immediately attending the 
crime, and identifying the accused as the perpetrator, are com- 
petent evidence against him; and though their admission is an 
exception to the general rule excluding hearsay evidence, it is 
not violative of the constitutional provision, State and Federal, 
which secures to the accused the right to be ‘‘confronted by the 
witnesses against him.’’ Jb. 40. 

3. Title and subject-matter of special law vinder constitutional provision. 
A special statute, which prohibits the sale of spirituous liquors 
within a specified distance from two churches, situated in different 
counties, is not violative of the constitutional provision (Art. 4, § 
2) which declares, ‘‘Each law shall contain but one subject.’’ 
Block v. State. 494. 

CONTINUANCE. 

1. Continuance discretionary.—The principle has long been settled in 
this court, that the action of the primary courts on an application 
for a continuance, whether granting or refusing it, is matter of 
discretion, and neither revisable on appeal, nor to be controlled 
by mandamus. Ex parte Jones, 202. 

2. Verbal agreement for continuance.—A verbal agreement between the 
parties or their attorneys, for the continuance of a pending cause, 
being forbidden by the rules of practice (Rule No. 14, Code, 160) , 

. 
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can not be made the foundation of equitable relief against a 
judgment rendered in violation of itsterms. Collier v. Falk, 222. 


CONTRACT. 


1. 


~ 


Construction.—Parties, when competent to contract, may make 
their own contracts, and the courts will not relieve them from the 
hardships of a bad bargain; yet, in construing a written contract 
which is not clearly expressed, it is permissible to look at the 
effect or result of different constructions, with a view to ascertain 
the intention of the parties. Williams v. Glover, 189. 

Same.—In the construction of a written contract, with a view to 
ascertaining the intention of the parties, regard must be had, not 
only to the nature of the instrument itself, but also to the condi- 
tion or relation of the parties, and the objects contemplated by 
them.—Erington v. Smith Brothers, 398. 

Alteration of written contract by parol.—~Although it may be true 
that a liability, created or manifested by a contract in writing, 
can not be discharged by a parol executory agreement; yet an 
executory contract in writing, whether under seal or not, may be 
altered, modified, or rescinded, by a subsequent parol agreement ; 
and the mutual assent of the parties to the new agreement is a 
sufficient consideration to supportit. Robinson v. Bullock, 548. 

Partial performance.—The acceptance of part performance of a con- 
tract is not a waiver of the right to claim full performance, or to 
recover damages for the breach as to the part not performed. 
Tb. d48. 

Alteration of contract after partial performance ; usury.—When a 
contract for the sale of lands has been taken out of the operation 
of the statyte of frauds, by the delivery of possession and part 
payment of the purchase-money (Code, §2121, subd. 5), a subse- 
quent agreement increasing the price, by more than the addition 
of lawful interest, is usurious, and can not, though reduced to 
writing, affect the rights of the parties under a bill for specific 
performance. Stewart v. Cross, 22. 

Liability for work and labor done ; express and implied contract. 
When a person employs another to work for him on his planta- 
tion, not disclosing the fact that another person is cultivating the 
plantation that year, and is to employ and pay for the necessary 
labor, he is personally liable for the services rendered, though the 
benefit of the services may have enured to the interest of the per- 
son so cultivating the place. But, if the defendant did not em- 
ploy the laborer, either for himself, or'as the agent of the person 
who was cultivating his plantation; and the laborer, not being 
employed, performed services on the place with the knowledge 
of the person who was cultivating it, or on whose account it was 
being cultivated, or of his agent duly authorized, the law implies 
a promise, by the person for whose benefit the labor is performed, 
to pay reasonable compensation for it. Wood v. Brewer & 
Brewer, 570. 

Illegal contract ; when enforeed.—Although an illegal contract will 
not be enforced, yet, when the plaintiff’s rights can be established 
and enforced without the aid of the illegal transaction, its illegal- 
ity does not affect his right to recover. Yarborough’s Adm’r v. 
Arant, 526. 

Contract in violation of statute as to inspection of imported fertilizers. 
A recovery can not be had on a note, when part of the considera- 
tion was the price of guano imported and sold in this State, while 
the law was of force requiring fertilizers to be inspected, without 
a compliance with the requisitions of that law as to inspection, 
branding, &c.; but, if any part of the guano was sold after the 
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repeal of that law, a recovery may be had, pro tanto, under the 
common counts. Pacific Guano Co. v. Mullen, 582. 

9. Restoration, as condition of rescission.—Ordinarily, when the pur- 
chaser claims a rescission of the contract, he is required to put 
the seller in statu quo ; but, when the use of the article in testing 
its qualities destroys it, or renders it impossible to restore it to 
the seller, the case is taken out of the general rule. Jb. 582. 

10. Waiver of right of rescission.—When a written contract for the sale 
of lands reserves to the vendor the right to rescind the contract, if 
full payment of the purchase-money is not made by a certain day, 
and to treat partial payments as rent money, he waives this right 
by continuing to receive partial payments after that day. Stewart 
v. Cross, 22. 

11. Rescission on account of fraud or misrepresentation ; waiver.—When 
a promissory note is given in consideration of the transfer of an 
account against a third person, which is falsely represented to be 
a statutory lien on his house, for materials furnished and used in 
its construction, the contract is not void on account of the fraud or 
misrepresentation, but voidable at the election of the party de- 
frauded, seasonably expressed ; and if, on the discovery of the 
fraud, he does not offer to restore the account, but retains it, and 
attempts to collect it by suit, he can not set up the fraud to defeat 
a subsequent action on the note. Davis, Moody & Co. v. Betz & 
Cullman, 206. 

2. False representations by vendor; relief to purchaser against.—If a 
false representation of a material matter of fact, not patent and 
apen to the buyer’s inspection, be made by a party proposing to 
sell; and the buyer, induced by such representation, and relying 
on its truth, accepts the offer, and closes the trade, without know- 
ing the falsity of the representation, and is thereby deceived to 
his injury, the seller shall make good the representation. But, 
“if the representation was of a trifling or immaterial thing ; or, 
if the purchaser did not trust to it, or was not misled by it ; or, if 
it was upon a matter of opinion, or as to a fact equally open to 
the inquiries of both parties, and in regard to which neither 
could be presumed to trust the other; in these and the like cases, 
there is no reason for a court of equity to interfere to grant relief 
on the ground of fraud.”’ Crown v. Carriger, 590 ; also, Davis, 
Moody & Co. v. Betz & Cullman, 206. 

13. When title passes under contract for sale of goods.—Under a contract 
for the sale of goods, if any thing remains- to be done by either 

varty before delivery, as to determine the price, quantity, or 
identity of the thing sold, the contract is merely executory, and 
the title does not pass to the purchaser; but, under a contract for 
the sale of several hundred bales of cotton at a stipulated price, 
the purchaser reserving the right to inspect and re-weigh it, and 
to reject such bales as may be found to be falsely packed, the title 
passes when the cotton is delivered, the warehouse receipts sur- 
rendered, and the price paid, except five dollars per bale which, 
by the terms of the contract, was retained by the purchaser as 
security on account of the bales which might be found to be 
falsely packed. Allen, Bethune & Co. v. Maury & Co. 10. 

14. Specific performance in equity. See Cuancery, 25—35. 


CONTRIBUTION. See Sureties. 
CORPORATION. 


1. Foreign; plea of statute of limitations by.—A foreign corporation, 
having a known place of business here, and an authorized agent 
upon whom process can be served, as required by constitutional 
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provision (Art. 14, §4), may plead the statute of limitations in 
like manner as a domestic corporation or resident citizen. Huss 
v. Central Railroad & Banking Co., 472. 

2. Municipal; action against, for illegal taxes paid, Raisler v. Mayor 
&e. of Athens, 194. (See Action, 1, 2.) 

COUNTY. 

1. When action lies against county.—An action can not be maintained 
against a county, upon a claim which is by law required to be 
presented to the Commissioners Court for allowance, until it has 
been so presented, and disallowed in whole or in part (Code, 
§ 2003); and the complaint must aver such presentment and dis- 
allowance. Schroeder v. Colbert County, 137, 

Same; claim for damages caused by defective bridge.—A claim against 
a county, tor damages sustained from the falling of a public 
bridge, must be presented to the Commissioners Court for allow- 
ance, before an action on it can be maintained against the county. 
Tbh. 137. 

3. Claims against county; itemizing and verifying.—A claim against the 
county, presented to the Commissioners Court for allowance, is 
required to be itemized, and verified by affidavit (Code, § 827) ; 
and in an action on such claim, the complaint must show that 
it was so itemized and verifiel. Jb. 137. 

Allowance of claim against county; mandamus to probate judge.— 
When a claim against the county has been audited and allowed 
by the Commissioners Court, the issue of a warrant on the county 
treasurer, for its payment, is a ministerial duty devolved by 
law on the probate judge; but that court has no power to compel 
him to draw his warrant, and the remedy to compel his obedience, 
the order not being void on its face, is a mandamus from the 
Circuit Court, at the suit of the person in whose favor the claim 
is allowed. Jack v. Moore, 184. 

Claims against county; employment of attorney.—The statutes do not 
specify all the claims which are proper charges against the 
county: being a body corporate, with the capacity to sue and be 
sued (Code, § 815), it necessarily has the power to employ coun- 
sel; and the compensation of counsel so employed is a proper 
charge against the county. Jb. 184. 

6. Same; contest as to location of county-site; employment of attorney.— 
A special election having been held, under a local law, to deter- 
mine the location of the county-site; and the commissioners who 
were charged with the duty of locating the site, as determined by 
the result, having been involved in litigation arising out of the 
discharge of their official duties; the Commissioners Conrt, acting 
in the interest of the county, may employ counsel to represent and 
defend them, or may adopt and _ ratify their employment of coun- 
sel for themselves; und the allowance of a claim against the 
county, in favor of the counsel employed by the commissioners, 
for their professional services rendered, is an adoption and ratifi- 
cation of their employment. Jb. 184. 

Action on bond of tax-collector.—Although the official bond of a tax- 
collector is made payable to the State (Code, § 163), an action 
thereon may be maintained by the county, as the person injured 
or aggrieved (Jb. § 2917), on account of the failure to pay over or 
account for moneys collected as county taxes, Dudley v. Chilton 
County, 593. 

8. Action on bond of treasurer.—An action on the official bond of a 
county treasurer, after the expiration of his term of office, or 
removal from office, may be brought in the name of the county as 
the *‘person aggrieved’’ (Code, § 2917), even if his successor in 
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office might also sue; and the fact that the bond is made payable 
to the State, instead of the county (Jb. §§ 842, 181), does not affect 
the principle. Lewis v. Lee County, 480. 

COUNTY TREASURER. 

1. Liability for taxes collected to pay interest on railroad bonds.—Moneys 
collected by the county treasurer by way of taxes to pay the 
interest on railroad bonds, issued by the county under the general 
law approved December 31st, 1868, by which counties, cities and 
towns were authorized to subscribe to the capital stock of railroad 
companies (Sess. Acts 1868, p. 514), are moneys belonging to the 
county, which it is his duty to receive, keep and disburse, accord- 
ing to law; and the sureties on his official bond are liable for any 
default in regard to such moneys. Lewis v. Lee County, 480. 

Liahility for money collected, and lost without fault, through arder of 

Commissioners Court.—The county treasurer and his sureties are 
not liable for *‘State money’”’ collected by him, and delivered to 
the probate judge. by order of the Commissioners Court, in order 
that it might be exchanged for United States currency, and which 
was lost by the death and insolvency of the probate judge. The 
Commissioners Court has authority to make such an order, and, 
if given verbally, to ratify it by an order subsequently entered of 
record. Ib. 480. 

3. Action on bond; who may sue.—An action on the official bond of a 
county treasurer, after the expiration of his term of office, or 
removal from office, may be brought in the name of the county as 
the “person aggrieved’? (Code, § 2917), even if his suecessor in 
office might also sue; and the fact that the bond is made payable 
to the State, instead of the county ({b. 6§ 842, 181), does not affect 
the principle. Ib. 480. 

4. Official books.—The book which the county treasurer is required ta 
keep, showing the payments made to him by the tax-collector on 
account of county taxes (Code, § 845), is an official publie docu- 
ment; and the entries therein, being made under the section of an 
official oath, are prima facie correct, and are competent evidence 
as against the tax-collector of the facts stated. Dudley vr. Chilton 

County, 598. 
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COURT, COMMISSIONERS. 


1. Power to provide for support of indigent persons.—In the exercise of 
the judicial powers with which it is clothed by statute, the Com- 
missioners Court is a court of limited jurisdiction, and the yalid- 
ity of its proceedings must be tested by the principles which per- 
tain to such courts; but, in providing for the support of the poor, 
it is clothed with large powers, partly akin to each of the three 
great divisions of governmental powers, and with large discretion 
in the exercise of those powers: it is the sole judge of the mode 
and measure of relief to be granted, and is not confined to the in- 
mates or instrumentalities of the county poor-house ; nor is it pro- 
hibited from incurring a debt in the purchase of supplies deemed 
necessary for distribution among the destitute of the county. Hen- 
ry v. Cohen, 382. 

» 


2. Settlement of tax-collector’s accounts ; conclusiveness of.—A_ settle- 
ment of the accounts of a tax-collector with the Commissioners 
Court of the county, and a discharge or receipt in accordance with 
the settlement, are prima facie correct, and impose the onus of 
proof on the party who afterwards disputes its correctness ; but it 
is not conclusive. Kilpatrick v. Pickens County, 422. 

3, Employment of attorney.—A special election having been held, un- 
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der a local law, to determine the location of the county-site ; and 
the commissioners who were charged with the duty of locating 
the site, as determined by the result, having been involved in lit- 
igation arising out of the discharge of their official duties; the 
Commissioners Court, acting in the interest of the county, may 
employ counsel to represent and defend them, or may adopt and 
ratify their employment of counsel for themselves ; and the allow- 
ance of a claim against the county, in favor of the counsel em- 
ployed by the commissioners, for their professional services ren- 
dered, is an adoption and ratification of their employment. Jack 
v. Moore, 184. 

4. Election of county commissioners, under special statute—Under the 
special statute approved January 29th, 1879, authorizing the Com- 
missioners Court of several counties named, of which Jackson is 
one, ‘‘to lay off said counties into four commissijoners’ districts’’ 
(Sess. Acts of 1878-9, p. 208); and further providing that ‘‘the 
qualified voters of said counties shall elect one commissioner for 
each district, whose term of service shall commence at the expira- 
tion of the terms of the present incumbents, and said commis- 
sioners shall reside in the district for which they are severally 
elected”’; although all the qualified voters of the county vote for 
each of the four commissioners, the person receiving the greatest 
number of votes in each district is the commissioner for that dis- 
trict, although two persons in another district each received more 
yotes than he. State, ex rel. v. Nicholson, 181. 

See, also, County; Counry TREASURER. 
COURT, COUNTY. 

1. Prosecutions in; affidavit and warrant of arrest; description of 
offense.—In prosecutions before the County Court, the same par- 
ticularity in describing the offense charged is not necessary as in 
raga ag by indictment: itis sufficient to designate the offense, 

oth in the affidavit and in the warrant of arrest (Code, §§ 4202- 
03), either by name, or by some phrase which in common parlance 
describes it. Brazleton v. State, 96. 

2, Amendment of statement.—In a prosecution for a misdemeanor, 
commenced in the County Court, and transferred to the Circuit 
Court at the instance of the defendant (Code, §§ 4702, 4724-9), the 
**statement of the cause of complaint’’ which the solicitor is re- 
quired to make, and which is analogous to an information at com- 
mon law, may be amended, by leave of the court, by averring the 
time of the commission of the offense, if such averment be mate- 
rial. Tatum v. State, 465. 


COURT, PROBATE. 


1. Nature of jurisdiction.—The Probate Court is a court of law, and 
does not possess equity powers. Moore v. Winston’s Adm’r, 296. 

2. Grant of administration ; jurisdiction of court, and presumptions in 
favor of —In the grant of letters testamentary, or of administra- 
tion, the Probate Court is, under constitutional provisions, a 
court of general jurisdiction; and when a grant of such letters is 
collaterally assailed, it will be presumed that the court previously 
ascertained the existence of the jurisdictional fact on which the 
validity of the grant depends, although its existence is not shown 
by the record. Burke v. Mutch, 568. 

3. Re gister in chancery, sitting as probate judge ; power to issue execution. 
When a cause is transferred from the Probate Court to the regis- 
ter in chancery, on account of the incompetency of the probate 
judge to preside (Code, § 713), the register has power to issue ex- 
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ecution on the judgment or decree rendered by him. //enderson 
v. Henderson’s Adm’r, 556. 
4. Substitution of lost records; power of court to allow, and on what 
evidence. Lilly v. Larkin, 110; Dabney v. Mitchell, 495. 
5. Completing imperfect minute-entries ; power of court, and on what 
evidence allowed. Lilly v. Larkin, 122. 
6. Special election under “local option law’’ ; nature of jurisdiction, and 
sufficiency of petition. Tally v. Grider, 119. 
Probate decree on evidence ; how considered on appeal.—In yroceed- 
ings before the Probate Court, where they assume an nlveneaty 
form, and involve questions of fact, the findings of the judge have 
much of the force and effect of the verdict of a jury; and though 
his decision is revisable on error, when all the evidence is set out 
in the record, it will not be disturbed, unless manifestly errone- 
ous. Dabney v. Mitchell, 493. 
‘ompetency of probate judge as witness, in proceeding before himself. 
A probate Todas is incompetent to testify as a witness, in a cause 
or proceeding tried before himself; and when a cause is tried be- 
fore him on affidavits, his own affidavit, though taken before 
another officer, is not admissible as evidence. Jb. 495. 
Sale of property for partition ; payment of proceeds to probate judge. 
Under the statutes which were of force in August, 1861, the com- 
missioners appointed by the probate judge to sell property for 
partition among several joint owners, or tenants in common, were 
not authorized to pay over the proceeds of sale to the probate 
judge, nor was he authorized or required to receive the money 
officially ; and the subsequent statute, approved November 11th, 
1861, which authorized such payments to be made, could not 
operate retroactively on a payment already made, and thereby 
convert its receipt into an official act. McKee v. Grffin, 211. 


CRIMINAL LAW. 


1. Burglary; what constitutes burglarious entrance.—Entering a store- 
house, through an open window, is not a burglarious entrance ; 
nor is the person so entering guilty of burglary, because he re- 
moved the bar of the door while within, and opened it to let in 
his accomplices, if none of them in fact*entered. Ray v. State, 
281. 

- Burglary and larceny; indictment for, and conviction of petit larceny. 
Under an indictment which charges, in a single count, that the 
defendant, with the intent to steal, broke into and entered a build- 
ing in which seed-cotton was at the time kept for use, sale, or 
deposit, and stole therefrom sixty pounds of seed-cotton, of the 
value of three dollars, a conviction may be had for petit larceny 
in stealing the cotton. Borum v. State, 468. 

3. Homicide; self-defense-—The doctrine of self-defense is not avail- 
able in a case of homicide, where the defendant himself was the 
aggressor, and willfully brought on himself, without legal excuse, 
the necessity for the killing. Leonard v. State, 461. 

- Homicide; jurisdiction of prosecution, where blow is struck here, and 
death ensues elsewhere.—Under the statute of this State (Code, 
§ 4634), which is a valid law, a. prosecution for murder may be 
maintained here, in the county in which the fatal blow was 
struck, although the death, ensuing within a year and a day, 
occurred in another State; and the prosecution might be main- 
tained without the aid of the statute, since the crime of murder 
consists in the infliction of the fatal wound, coupled with the nee- 
essary felonious intent, and the ensuing death is but the result or 
consequence of the unlawful act. Green v. State, 40. 
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5. 


10. 


Dying declarations; admissibility on constitutional grounds.—Dying 
declarations, when made under a clear conviction of impending 
death, referring to the circumstances immediately attending the 
crime, and identifying the accused as the perpetrator, are com- 
petent evidence against him; and though their admission is an 
exception to the general rule excluding hearsay evidence, it is not 
violative of the constitutional provision, State and Federal, which 
secures to the accused the right to be ‘‘confronted by the wit- 
nesses against him.”’ Jb. 40. 

Confessions; when admissible.—The confessions of the defendant in 
this case, a freedman, made to another freedman while confined 
in jail, held to have been made voluntarily, and therefore admissi- 
ble, on the authority of Aaron v. The State, 37 Ala. 106, and John- 
sonv. The State, 59 Ala. 37. Perkins v. State, 457. 

Objection to indictment on account of evidence before grand jury, and 
instructions to grand jury.—When an indictment is found on insuf- 
ficient testimony, the objection is not good matter for a plea in 
abatement, but is only available on motion to quash, supported by 
testimony ; and the instructions of the court to the grand jury can 
neither be excepted to, nor assigned as error. I>. 457. 

Second indictment, preferred on account of defects in first.—When a 
second indictment is preferred, on account of fatal defects in the 
first, or in the organization of the grand jury by which it was 
found (Code, § 4819), it is not necessary that the first indictment 
should be quashed before the second is found: the better and 
more usual practice is to the contrary. Ib. 457. 

Prosecutions in County Court: affidavitand warrant of arrest; descrip- 
tion of offense.—In prosecutions before the County Court, the 
same particularity in describing the offense charged is not neces- 
sary as in proceedings by indictment: it is sufficient to designate 
the offense, both in the affidavit and in the warrant of arrest 
(Code, §§ 4702-03), either by name, or by some phrase which in 
common parlance describes it. Brazelton v. State, 96. 

Breaking fences; sufficiency of affidavit in describing ojffense.—An 
affidavit which charges that the defendant ‘‘did unlawiully break 
and throw down a fence, the property of Thomas M. C.,”’ con- 
tains a substantial description of the statutory offense (Code, 
§ 4413), and is sufficient, without averring the failure to repair 
the break. Jb. 96. 

Bail; competency as juror.—A person who is bail for the defendant’s 
appearance to answer the charge against him, is not competent to 
serve as a juror on his trial. Jb. 96. ; 

Challenge of juror.—Where the prosecuting attorney challenged a 
juror who had taken his seat in the jury-box, and, on objection 
being made by the defendant, the challenge was withdrawn, and 
the juror directed to take his seat again, this action is not matter 
of exception on part of the defendant Leonard v. State, 461. 

Statutory provisions as to formation of grand juries.—The special 
statute approved December 19th, 1876, entitled ‘‘An act to secure 
more effectually competent and well-qualified jurors in the coun- 
ties of Montgomery, Lowndes, Autauga, Dallas, Perry and Bul- 
lock”? (Sess. Acts 1876-7, p. 190), supplants and repeals, in the 
counties named, ‘“‘most or all of the provisions of the Code of 1876” 
relating to the same subject, ‘“‘beginning with section 4732, and 
ending with section 4759.’’ Oliver v. State, 8. 

Objection to indictment, on account of incompetency of grand jurors.— 
In the completion of a grand jury by adding talesmen, if the order 
of the court directs the talesmen to be summoned from an im- 
proper class of persons, the error is fatal to any indictment found 
by the grand jury so formed; but, when the order of the court is 
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correct, if an incompetent person is summoned by the sheriff, and 
is accepted and serves, the irregularity is not available in defense 
of an indictment found by the grand jury. Jb. 8. 

Amendment of statement.—In a prosecution for a misdemeanor, com- 
menced in the County Court, and transferred to the Cireuit Court 
at the instance of the defendant (Code, §§ 4702, 4724-9), the 
‘statement of the cause of complaint’? which the solicitor is 
required to make, and which is analogous to an information at 
common law, may be amended, by leave of the court, by averring 
the time of the commission of the offense, if such averment be 
material. Tittwm v. State, 465. 

16. Wanton or unlawful injury to domestic animal.—Under the statute 
declaring a person guilty of a misdemeanor ‘‘who unlawfully or 
wantonly kills, disables, distigures, destroys or injures any horse,”’ 
or other domestic animal particularly named (Code, § 4409), 
unlike the preceding section (4408), which relates to malicious 
injury to animals, malice towards the owner is not an ingredient 
of the offense: the statute is aimed against intentional acts, 
unlawfully or wantonly done, from which injury to the animal 
results; although there may not have been a specific intent to kill, 
disable or injure it. Jb. 465. 

7. Misnomer; idem sonans.—The doctrine of idem sonans applies to 
the two names Louis and Lewis, and the difference between them 
is not sufficient to support a plea in abatement for a misnomer. 
Block v. State, 4938 

Selling spirituous liquors in violation of special law; sufficiency of 
indictment.—Where a special local statute prohibited the sale of 
spirituous liquors within three miles of ‘ta Methodist church in 
Macon county, known by the name of White church,’’ and the 
indictment charged that the defendant sold such liquors within 
three miles of ‘‘ White church in Macon county, in violation of a 
special act,’’ which is set out at length; held, that the description 
of the church was sufficient to identify it, and to show a violation 
of the statute. Jh. 493. 

Same.—An averment, in such indictment, that the defendant ‘‘did 
sell or give away spirituous, vinous or malt liquors, in violation,” 
&e., is sufficient, without any averment as to the quantity so sold 
or given away. Jb. 493. 

20. Same; description of statute —In an indictment for the violation of 
a special statute, it may be described as ‘‘an act of the legislature 
of Alabama,’’ although the ‘‘General Assembly’’ is the technical 
designation of the legislative body. Jb. 493. 

Argument of counsel to jury.—It is exceedingly difficult to lay down 
a rule beyond which counsel shall not be allowed to travel in their 
argument to the jury; and the presiding judge should not be 
severe in arresting the argument, because it may seem to him 
that the inference is forced, the analogy unnatural, or the argu- 
ment illogical; yet counsel should not be allowed to comment, in 
their address to the jury, on evidence which was offered and 
excluded, and the court should arrest such argument on objection 
being made. Sullivan v. State, 48. 


DAMAGES. 


1. Exemplary damages; when recoverable generally.—Exemplary (pu- 
nitive or vindictive) damages can not be recovered in any case, 
*‘on any thing else than gross negligence within the strictest sig- 
nification of the phrase’’—that is, “‘ such entire want of care as 
to raise the presumption that the person in fault is conscious of 
the probable consequences of lis carelessness, and is indifferent, 
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or worse, to the danger of injury to the persons or property of 
others.’’ Lienkauf & Strauss v. Morris, 406. 

 & Damages against indemnitors of she rif for illegal levy or seizure of 
goods.—The makers of a bond of indemnity, given to induce the 
sheriff to levy on goods in the possession of a person who is not 
a party to the process, may be held liable in trespass for compen- 
satory damages, on the ground that they were co-trespassers with 
the sheriff in the wrongtul act; but, when the evidence does not 
show that they authorized the sheriff to execute the process 
wantonly, recklessly, or with circumstances of aggravation, and 
such authority can not be implied, they are not liable for exem- 
plary damages, unless such acts on the part of the officer were 
probably consequent on the making of the levy, or were ratified 
by them. Jb. 406, 

3. Measure of damages in trespass.—In trespass for seizing and selling 
plaintiff’s goods, under legal process against another person, the 
measure of damages is, at least, the value of the goods at the 
time of the seizure, with interest thereon, to the date of the judg- 
ment { and this amount can not be reduced, by deducting the ex- 
penses incurred by the officer in the safe-keeping or sale of the 
yoods. Ib. 406. 

4. Same.—In trespass for injuries to lands, entering on them, cutting 
and carrying away timber, and hauling away sand, the recovery 
is not confined to the actual injury done, but exemplary damages 
may also be given by the jury; hence, such cause of action, 
‘sounding in damages merely’’ (Code, § 2991), which the law is 
not capable of measuring accurately by a pecuniary standard, is 
not available as a set-off. Rosser v. Bunn & Timberlake, 89. 

», Measure of damage 8 for breach of contract.—For the breach of a 
contract, by which defendant promised to supply wood and logs 
for a saw-mill erected on her lands by plaintiff, the profits to be 
equally divided between them, the measure of damages is not 
the amount which the plaintiff would have received, but the net 
profits he would have realized, if the contract had been fully per- 
tormed. Robinson v. Bullock, 548. 

6. In action against attorney, for negligence.—In an action against an 
attorney by his client, involving fees retained out of moneys col- 
lected under a judgment recovered for his client, the latter cannot 
be allowed to prove, as an element of damages, a continuance of 
the cause on account of an amendment of the complaint, and a 
consequent loss of interest by the failure to get a judgment at that 
term, when ‘‘it does not appear that this was attributable to any 
negligence on the part of the attorney,—to say nothing. of the 
remote and speculative nature of a claim for damages based on 
such a contingency.’’ Jackson v. Clopton, 29. 


DEDICATION. 


1. Presvimption from user and lapse of time.—In the early settlement of 
the country, when most ‘ands are unreclaimed forests, and con- 
stitute a part of the public domain, roads and ways over and 
through them are made and used when demanded by public or 
private convenience ; and such use of them, without any estab- 
lishment or recognition as a highway, not being worked or re- 
paired by the public, is neither evidence of a dedication, nor the 
foundation of a prescriptive right of way. When the lands have 
been reclaimed, and such ways are left open for use, and ate used 
by the public as highways, these acts may constitute the begin- 
ning of a prescriptive right of way, and, if continued for twenty 
years, without interruption, raise the presumption of a dedica- 
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tion, or grant to the public; and when positive acts are shown, 
or clear circumstances justify it, a presumption of such dedica- 
tion may arise ina shorter period of time. Rosser v. Bunn & 
Timberlake, 89. 


DEEDs. 
1. Cancellation or return of déed.—When a deed has been delivered to 


to 


8. 


de 


or 


rr) 


- 


the grantee, and been accepted by him, its return to the grantor, 
and the execution of a new deed to the grantee’s wife, do not 
affect the title, which still remains in the grantee. Smith’s Ea 
ecutor v. Cockrell, 64. 


Operation of deed; statutory covenants.—The words ‘bargain and 


sell,’’ when used without qualification in a conveyance of land, 
imply a statutory warranty (Code, § 2193); but, When used in 
connection with the word “quit-c laim, in a deed which purports 
to convey only the grantor’s title and interest, an implied war- 
ranty is negatived, and the deed is a mere quit-claim. Derrick v. 
Brown, 162. 


Execution of deeds specific execution of imperfect deed.—A convey- 


ance of lands, to which the grantor signs his name, but which is 
not acknowledged by him, must be attested by at least one wit- 
ness (Code, §§ “2145 5-6), and the attestation must be made with 
the knowledge and consent of the grantor; yet a court of equity 
will aid an imperfect attestation, anid compel a conveyance of the 
legal estate as intended by the defective deed. Goodlett v. Han- 
sell, 151. 


Recital and adequacy of consideration of deed; estoppel.—A court of 


equity will not compel the specific execution of a voluntary in- 
strument, or a conveyance founded only on love and affection, or 
on a consideration merely nominal; but, where the instrument 
also recites a valuable consideration, as an acknowledged indebt- 
edness for a sum not ascertained, this is sufficient to support it, 
notwithstanding the further recitals of love and affection and a 
nominal consideration; and in the absence of fraud or mistake, 
the heirs of the grantor can not disbute the recital, nor question 
the adequacy of the consideration. Jb. 151. 


Consideration of deed ; recital of, and burden of proof.—Whena cons 


veyance is assailed by creditors of the grantor. whose debts were 
in existence at the time of its execution, the recital of a consider- 
ation is not evidence as against them, and the onus is on the gran- 
tee to prove a consideration such as will support it. Houston v. 
Blackman, 459. 


Conveyance of lands adversely held.—A sale and conveyance of 


lands, which are adversely held by a third person, is void as 
against him, or as against others whose rights may be prejudiced ; 
but, as between the parties themselves, and others succeeding to 
their rights, it is valid and operative. Yarborough’s Adm’r v. 
Avant, 526. 


7. Acknowledgment and aitestation of deed.—An informal certificate of 


the acknowledgment of a deed, which fails to recite that the 
grantor was known to the officer (Rev. Code, § 1548; Code of 1876, 
§ 2158), is fatally defective; yet, if it recites that the grantor 
signe 1 the instrument in his presence, it may operate as an at- 
testation. Rogers v. Adams, 600. 


See, also, Exemptions; MortGaGes. 


DEPOSITION. 


1. Adopting answer of another witness.—Under a commission to take 


the depositions of two witnesses, on the same interrogatories, one 
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Witness may adopt the answers of the other; an objection to his 
answers, on that account, going to his credibility, according to 
the circumstances and nature of the matters inquired about. 
David v. David’s Adm’r, 140. 

DETINUE. 

1. Against whom action lies.—Detinue, or the corresponding statutory 
action for the recovery of chattels in specie, can only be main- 
tained against a person who was in possession at the commence- 
ment of the suit... Gilbreath v. Jones, 129. 

2. What title will support action.—On a compromise of a controversy 
respecting the right to certain mill machinery, which defendant 
had bought from plaintiff, on credit, and which, after its partial 
destruction by fire, he had repaired and rebuilt at his own 
expense, a stipulation in a note given by him to plaintiff, that the 
title to the machinery ‘‘is to vest in said P.’’ [plaintiff] ‘until said 
sum of money is paid,’’ gives plaintiff the right of possession, on 
which he may maintain an action to recover the machinery. 
Jones v. Pullen, 306. 

8: Verdict for plaintiff, not assessing value of property; when available 
on error.~-The failure of the jury to assess the value of the prop- 
erty sued for, on returning a verdict for the plaintiff, causes no 
injury to the defendant, and is not available on error at his in- 
stance, when, by the execution of the necessary bond after the 
defendant’s failure to give bond (Code, §§ 2942-43), the plaintiff 
Was in possession of the property sued for. Ib. 306. 

4. Description of property in complaint.—In detinue, or the statutory 
action for the recovery of specific property, the rule as to descrip- 
tion is somewhat stricter than in trespass or trover, where 
damages only are recoverable ; but, where the action is brought by 
an executor or administrater, to recover bonds which have never 
been in his possession, but which are alleged to belong to the 
estate of his testator or intestate, less particularity of description 
is required than in other cases. David v. David’s Adm’r, 139. 

5: Same.—‘‘Bonds to the amount of $2,100, issued by the county of 
Wilson, State of Tennessee, and known as Wilson county bonds,’’ 
without other descriptive words, is not a sufficient description of 
the bonds, for the recovery of which an administrator sues in this 
case; but the addition of words showing the denomination of 
the bonds, as ‘‘two bonds of $1,000 each,’’ renders the description 
sufficiently certain and definite, without specifying the dates, class 
or numbers; and it is not necessary to allege the authority of the 


inaker to issue them. Jb. 


DISCONTINUANCE. 

Discontinuance as to one of several defendants.~-In an action ex con- 
tractu against two or more defendants, one of whom pleads non 
est factum, or other matter of discharge personal to himself, the 
plaintiff may enter a discontinuance as to him, without affecting 
his right to proceed to judgment against the others. Connerly & 
Co. v. P. & M. Insurance Co., 432 


DOCKETS. 

Motion docket.—The motion docket is no part of the records proper 
of the Circuit Court, and proceedings shown by it can only become 
so by being enrolled as matter of record, or by bill of exe eptions ; 
and the latter is the better practice. David v. David’s Adm’r, 139. 








640 INDEX. 


DOMICILE. 


1. Change of domicile.-A domicile can not be changed by mere 
intention—the intention must be carried into effect; and the old 
domicile continues until a new one is acquired. Talmadge v. Tal- 
madge, 199. 

2. Domicile of husband and wife; claim of exemption by widow.—The 
domicile of the husband determines that of the wife; and where 
he was not a resident of this State at the time of his death, 
although he had bought property here, and was making prepara- 
tions to remove, his widow can not claim a homestead exemption 
in the lands. Jb. 199. 


DOWER. 


1. Dower interest in lands sold for payment of debta, under probate decree; 
and how recovered.—-When a decedent's lands are sold for the pay- 
ment of debts, on the petition of the administrator, if the widow 
did not file her written consent that her dower interest might be 
included in the sale (Code, §§ 2469-70), her right of dower is not 
affected by the sale, and she can not maintain a bill in equity 
against the administrator, to recover a part of the proceeds of sale 
as compensation for it; and when the sale is made with her 
written consent, and includes her dower interest, ‘it is doubtful 
if she has any remedy outside of the Probate Court, unless some 
special reason is shown for invoking the powers of a court of 
equity.’’ Bradford’s Adm’r v. Bradford, 252. 

Same; conclusiveness of probate decree.—When the administrator's 
petition, asking a sale of lands for the payment of debts, alleges 
that the widow has a statutory separate estate greater in value 
than her dower interest and distributive share of her husband’s 
estate (Code, §§ 2715-16); and she is served with notice of the 
filing of the petition, but fails to appear; if she is to be regarded 
as a party to the proceeding, and her dower interest is to be con- 
sidered as included in the sale, the decree is conclusive on her as 
to the existence and value of her statutory separate estate, and 
she can not elaim any part of the proceeds of sale. Ib. 252. 


EJECTMENT. 


1. What title will support or defeat action.—Adverse possession of lands, 
for the length of time prescribed as a bar by the statute of limi- 
tations, confers such a title as will support or defeat an action of 
ejectment. Barclay v. Smith, 230; Ryan v. Kilpatrick, 332; 
Clark v. Snodgrass, 232. : 

2. Denial of possession.—In ejectment, or the corresponding statutory 
action (Code, §§ 2959-69), if the fact of possession at the com- 
mencement of the suit is controverted, the plaintiff must show 
that the defendant dispossessed him, or was in actual possession. 
Kirkland v. Trott, 417. 

3. Proof of possession.—Possession by the defendant, when contro- 
verted, may be nay by his declarations or conduct: if he re- 
fuses to surrender the possession on demand, not denying the 
fact of possession, but resting his refusal on a denial of the 
plaintiff’s right, this is an admission of possession, and he can 
not gainsay it when sued. Ib. 417. 


ELECTIONS. 


» 


1. Of county commissioners, under special statute-—Under the special 
statute approved January 29th, 1879, authorizing the Commis- 
sioners Court of several counties named, of which Jackson is one, 
“to lay off said counties into four commissioners’ districts’? (Sess. 
Acts of 1878-9, p. 208) ; and further providing that ‘‘the qualified 
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voters of said counties shall elect one commissioner for each dis- 
trict, Whose term of service shall commence at the expiration of 
the terms of the present incumbents, and said commissioners 
shall reside in the district for which they are severally elected”? ; 
although all the qualified voters of the county vote for each of the 
four commissioners, the person receiving the greatest number of 
votes in each district is the commissioner for that district, 
although two persons in another district each received more votes 
than he. State,er rel. Inglis v. Nicholson, 181. 

2. Under local law, as to lies using sale of spirituous liquors ; nature of 
proce eding, and jurisdiction of probate judge .—Under the law ap- 
proved March 19th, 1875, authorizing local elections to be held, in 
the counties therein named, to determine whether the sale of 
spirituous liquors shall be licensed in the district or precinct in 
which the election is held (Sess. Acts 1874-5, p. 276), a new juris- 
diction is created, and conferred on the probate judge; and the 
proceedings being strictly statutory, the record (or quasi record) 
must affirmatively show every fact necessary to sustain them, and 
no presumptions can be indulged in their favor. Tally v. Gri- 
Ad r. 119, 

3. Same; sufficiency of petition.—The petition, by which the proceed- 
ing is instituted, must contain all the averments necessary to give 
jurisdiction to the judge, as specified in the first section of the 
law: a failure to aver that, ‘tin the opinion of the petitioner, the 
public good will be promoted by a prohibition of the sale or giv- 
Ing away of vinous or spirituous liquors within such limits,’’ is a 
fatal defect, and renders the entire proceedings void. Jhb 119. 

ERROR AND APPEAL. 

l. Assignime wl of error on decree from which appeal is barred: joinde rin 
error.—In a chancery cause, an assignment of error can not prop- 
erly be based on a decree from which an appeal was barred by 
the statute of limitations when the appeal was sued out; but the 
objection is waived by a joind rinerror. MeDonald v. MceMahon’s 
Aduw’r, 115, 

What is rerisable.—The granting or refusal of a continuance is mat- 

ter of discretion, and is not revisable. Ev parte Jones, 202. 

3. Same.—The proceedings had on a motion for a new trial, though 
incorporated in the bill of exceptions, are no part of the record 
proper, are not revisable, and can not be considered for any pur- 
pose. Tyree v. Parham’s Erecutor, 424. 

1. Same.—Aiter the register has made his report under a reference, an 
application to the chancellor for a re-refterence of the matters of 
account, in order that the party asking it may adduce additional 
evidence, is addressed to the discretion of the chancellor, and his 
refusal of it is not revisable on error, Nunn v. Nunn, 35. 

5. Trial of SNe by court, without jury.—Since the statute authorizes 

an issue of fact to be tried by the court, without the intervention 

of a jury, by written consent of the parties (Code, § 3029), it may 
he questioned whether the failure of the record to show such writ- 
ten agreement, when no objection was raised in the court below 
based on the want of it, is available on error; and certainly, if the 
parties to the issue do not complain, other defendants, against 
whom judgment by w// dieit was taken, can not assign it as error, 

Heyman v. McBurney, O11. 

‘harge refe rring hi gal question to jury.—lt is the duty of the court to 

construe a written instrument, when offered in evidence, and a 

charge referring its construction to the jury is errroneous; yet, if 

the construction should have been against the party excepting to 

the charge, itis error without injury. Jones v. Pullen, 306, 


(41) 


— 
~ 
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ll. 


12. 


13. 


14. 


15. 


16. 


Charges given, but not so indorsed. —When charges asked are given, 
it is the imperative duty of the presiding judge to so indorse them 
(Code, § 3109); but the failure to do so, the jury being permitted to 
take them without such indorsement, is not a reversible error, 
when no exception was reserved to it before the jury retired. 
Tyree v. Parham’s Executor, 424. 

Error without injury, in admission of secondary evidence.—The ad- 
mission of secondary evidence of the contents of a judgment, 
against objection, is error without injury, when the judgment has 
already been properly proved by the production of a certified 
copy. Th. 424. 

Reversal on account of admission of illegal evidence —On appeal 
from a judgment at law, the admission of illegal evidence, against 
an objection properly taken, raises a presumption of injury, and 
is cause of reversal unless the record aflirmatively repels such 
presumption. David v. David’s Adm’r, 140. 

Presumption in favor of judgine nt.—When a charge is asked and re- 
fused, which is not shown to have been reduced to writing (Code, 
§ 3109), it will be presumed to have been refused because not 
asked in writing. Green v. The State, 40. 

Same.—On appeal from a judgment rendered by a justice of the 
peace, a judgment by default will be reversed on error, unless 
the record shows that a complaint, or statement of the cause of 
action, was filed; but, after judgment by ni dicit, or on verdict, 
without objection on account of the failure to file a complaint, it 
will be presumed that a complaint was waived, or that it has been 
lost. Heyman v. McBurney, 511. 

Revision of probate decree.—In proceedings before the Probate 
Court, where they assume an adversary form, and involve ques- 
tions of fact, the findings of the judge have much of the foree and 
effect of the verdict of a jury; and though his decision is revisa- 
ble on error, when all the evidence is set out in the record, it will 
not be disturbed, unless manifestly erroneous. Dabney vr. Mitch- 
ell, 495. ; 

Same.—In revising a judgment or decree on a disputed question 
of fact, this court will indulge every reasonable presumption in 
favor of its correctness, and will not reverse, when the record 
does not set out all the evidence that was before the primary 
court, because that which is set out does not affirmatively show 
its correctness. Rradford’s Adm’r v. Morris, 283. 

Same.—On an application for the substitution of lost or destroyed 
records, parol evidence is admissible ; and the court below having 
examined the witnesses ore tenus, and thus having peculiar op- 
portunities for judging of the credibility and weight of the evi- 
dence, the appellate court is not inciined to reverse its finding on 
the facts, unless clearly convinced that it is erroneous. Lilly v. 
Larkin, 110. 

Revision of chancellor’s decree on facts.—The decision of the chan- 
cellor, on a disputed question of fact, will not be disturbed by the 
appellate court, unless it clearly appears to be erroneous. Derrick 
v. Brown, 162. 

Same.—On appeal from a decree in chancery, rendered on the 
pleadings and evidence as to a disputed question of fact, the ap- 
pellate court will affirm the decree, ‘unless clearly convinced 
that it is wrong.’’ Donegan v. Davis, 362. 


Reversal of decree dismissing bill, where cross-bill is filed.—Where 
the chancellor dismisses a bill on the final hearing, and also a 
cross-bill filed by an infant defendant, and an appeal is taken b 
the complainant; this court, on reversing the decree, can not r 
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instate the cross-bill, nor grant any relief upon it; but, if the 
reversal of the decree on the original bill makes it proper that 
the infant should have an opportunity to assert his rights, the 
cause will be remanded, in order that another cross-bill may be 
filed, if deemed necessary. Parks v. Parks, 326. 

iS. Remandment of cause on reversal ; when ordered.—When the chan- 
cellor overrules a demurrer to a bill, and grants relief upon it, 
this court, on reversing his decree on the demurrer, will, ordina- 
rily, remand the cause, in order that the complainant may have 
an opportunity to amend his bill; but, when the record affirma- 
tively shows that the defects are incapable of amendment, and 
that the complainant can not recover in any event, a final decree 
will be here rendered dismissing the bill. Bradford’s Adm’r v. 
Bradford, 252. 


ESTATES OF DECEDENTS. 

1. Statute of non-claim.—On citacon to the administrator of a deceased 

guardian, to compel a settlement of the guardian’s accounts, the 
statute of non-claim is availaple as a defense (Code, § 2597), if 
the claim has not been presented to the administrator within 
eighteen months after the grant of letters; but the statute would 
not, ét seems, be a bar to a proceeding for the recovery of specific 
money or property of the ward, which was in the hands of the 
guardian at the time of his death. Rhodes v. Hannah’s Adm’r, 
213. 

Sali of lands by administrator, unde r probate decree; whether husband 
or wife is purchaser.—When the husband is the highest bidder for 
lands sold by an administrator under a probate decree, and gives 
his note, with sureties, for the deferred payment, and is reported 
to the court as the purchaser, and the sale to him confirmed; the 
fact that he took from the administrator’s attorneys, without the 
knowledge, consent, or authority of the wife, a receipt for the cash 
payment in her name, does not change the character of the sale, 
nor authorize the wife to claim any rights as a purchaser, as 
against a subsequent purchaser under a decree enforcing a ven- 
dor’s lien for the unpaid note. Crutcher v. Taylor, 217. 

3. Sale of lands under probate decree; who may ask conveyance by admin- 

istrator.—When lands have been sold by an administrator, under 
a decree of the Probate Court, and the sale has been duly con- 
firmed, and the purchase-money paid in full, the purchaser may 
apply to the court by petition, to compel the execution of a con- 
vevance by the administrator, or such other person as the court 
may appoint (Code, § 2468); but the statute does not authorize a 
sub-purchaser to file such petition. (Changed by statute approved 
March Ist, IS81. Sess. Acts 1880-81, p. 29.) Anderson’s Adm’r 
v. Bradl Y, 263, 

4. Same; notice to heir of petition for conveyance.—Notice to the heir of 
the filing of a petition to compel a conveyance of lands sold by the 
administrator under a decree of the Probate Court, is essential to 
the validity of the proceedings. Ib. 263; also, Tayloe v. Dugger, 
444. 

5. Dower interest of widow, and how recove red.—-When «a decedent's 
lands are sold for the payment of debts, on the petition of the 
administrator, if the widow did not file her written consent that 
her dower interest might be included in the sale (Code, §§ 2469- 
70), her right of dower is not affected by the sale, and she can 
not maintain a bill in equity against the administrator, to 
recover a part of the proceeds of sale as compensation for it; 
and when the sale is made with her written consent, and 
includes her dower interest, “‘it is doubtful if she has any remedy 


» 
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outside of the Probate Court, unless some spevial reason is show 
ior invoking the powers of a court of equity.”” Bradford’s Adm’r 
v. Bradford, PA2. 


6. Removal of settlement or proceeding into equity.—The settlement 


of a decedent’s estate, or other proceeding connected with 
the administration, ean not be removed into the Chancery 
Court by a distribatee, or other party beneficially interested, 
after the jurisdiction of the Probate Court has attached, unless 
it is shown that some question of equitable eognizance is in- 
volved which the Prebate Court is incompetent to determine ; and 
itcan not be removed into the Chancery Court by the personal 
representative, in any case, or at any time, without the assign- 
ment of some special equitable reason. Newsom v. Thornton, 311. 
See, also, Exeevrors anp ADMINISTRATORS. 


ESTOPPEL. 


1. En pais, in case of freudl.—As between the original purchaser of 


the cotton and the bona tide holder of the warehouse receipts, 
deriving title from a person who procured them by fraud, the 
doctrine of estoppel applies, om the principle that, when one of 
two innocent persons must suffer by the fraud of a third person, 
the loss must fall on him who, by the trust and confidence reposed 
in the deceiver, enabled him to perpetrate the fraud. Allen, 
Bethune & Co. v. Maury & Co., 10. 


2. By recitals of deed.—Where a conveyance purports te be made in 


consideration of love and affection, and also recites 2 valuable 
consideration, as an acknowledged indebtedness for a sum not 
ascertained, this is suflicient to support it, notwithstanding the 
further recitals of love and affection and a nominal consideration : 
and in the absence of fraud or mistake, the heirs of the grantor 
can not dispute the recital, nor question the adequacy of the con- 
sideration. Goodlett v. Hansell, 151. 


3- En pais against married woman, as to equitable separate estate.—-A 


married woman, owning an equitable separate estate in lands, 
may contract in reference to it, or bind it by an estoppel, as if she 
were a femme sole; and if, without fraud or mistake, with full 
knowledge of the facts, and withont eoercion on the part of her 
husband, she induces a stranger to purchase from her trustee, she 
can not afterwards impeach the sale. Williams v. Baldridge, 338. 


4. Against surety, from denying erecution of bond.—The surety on a 


bond, when sued, may, under a special -plea of non est factum, 
show that he signed it, and left it with his principal as an escrow, 
to be delivered oniy on the express condition that other named 
persons should also sign it as sureties, and that it was delivered 
in violation of this condition; but, in such case, if the surety, 
knowing that the bond has been detivered, or being chargeable 
with notice of its delivery, suffers the principal to act under it 
Without objection, this amounts to a waiver of the condition, and 
estops him from setting it up in avoidance of his liability. Wright 
v. Lang, 389 

Against party in possession of land.—If a person refuses to surrender 
the possession of land on demand, not denying the fact of posses- 
sion, but resting his refusal ona denial of the plaintiff's right, 
this is an admission of possession, and he can not gainsay it when 
sued. Kirkland v. Trott, 417. 


EVIDENCE. 


ADMISSIBILITY AND RELEVANCY. 
1. Relevancy of introductory evidence.—An executor or administrater » 
suing for the recovery of bonds alleged to belong to the decedent’® 
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estate, which have never been in his possession, and testifying as 
a Witness for himself, may state that he was put on inquiry, as to 
the bonds, by information received from others, and by his own 
idea of the decedent’s wealth; such testimony being merely in- 
troductory, and matter of inducement to the main issues. David 
v. Darid’s Adm’ r, 139. 

» Evidence showing posse ssion or ownersh ip of bonds by intestate.—The 
plaintiff, suing as administrator, for the recovery of bonds alleged 
to belong to the intestate at the time of his death, may show that 
bonds of the description sued for were found on the intestate’s 
premises a few days after his death, and that the defendant took 
possession of them under a claim of ownership. Jb. 139. 

5. Same.—He may show, also, the payment of a large sum of money 
to the intestate a short time before his death, and the fact that no 
money was found on hand after his death, as proving his finan- 
cial condition, and strengthening the probability that the money 
was invested in bonds. Jb. 139, 

4. Evidence as to quantity of corn delivered.—In an action against 
a railroad company as a common carrier, for the failure to 
deliver a quantity of corn received for transportation, the quantity 
received being a material question, the person who delivered it 
for the plaintiff having testified to the quantity, as ascertained 
from the number of barrels and the quantity of shelled corn 
measured out of one barrel; he may state, as a fact corroborating 
his measurement and calculation, that he afterwards filled the 
same barrel with corn out of the same crib, and again measured 
it out, with the same result as before. S. & N. Ala. Railroad Co. 
v. Wood, 167. 

5. Proof of fraud, by other transactions.—In_ trespass against the 
makers of a bond of indemnity, given to induce the sheriff to levy 
on goods in plaintiff’s possession, as the property of the person 
from whom he bought them; the sale being attacked on the 
ground of fraud, and defendants having adduced evidence tend- 
ing to show that it was fraudulent, and that the vendor was at the 
time insolvent; they can not be allowed to prove that, about the 
time of the levy, which was about a month after the sale, other 
attachments against the vendor were levied on other goods in his 
possession, and that said goods were claimed by another person. 
Lienkauf & Strauss v. Morris, 406. 

6. Re le rancy of ¢ rids nee as toe ristence of lost record.—On me ytion to 
substitute a probate decree alleged to have been lost, the former 
existence of which is denied: the probate judge having testified 
to the rendition of the decree, and its entry in a book kept by 
him, though it was not entered on the minute-book kept by his 
clerk; a witness who was frequently in the office, and saw the 
clerk writing there, may testify that ‘‘he saw the clerk entering 
up minutes from the order-book kept by the judge, that he copied 
said orders from a form-book, and that he never saw him copying 
decrees from any other book:’’ such testimony tends, though 
slightly, ‘‘to show that, if the decree had ever existed, it would 
not have been found elsewhere than on the book in which it was 
said to have been entered by the judge.”? Dabney v. Mitchell, 495. 

Same.—The alleged lost decree being a decree rendered on the final 
settlement of a guardian’s accounts, the record of a proceeding to 
amend the decree nunc pro tunc, at a term subsequent to the 
alleged loss, and an account-current for final settlement subse- 
quently filed, being inconsistent with the alleged lost decree, are 
relevant evidence on the motion to substitute. Jb. 495. 

, Same.—The minute-book of the court, containing entries of its pro- 

ceedings, and of all decrees similar to that claimed to have been 
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entered elsewhere, but showing no entry as to the particular de- 
cree in controversy, is also relevant and competent evidence. 
Tb. 495. 

Replery bond ; admissibility as evidence against claimant.—The re- 

plevy bond executed by the defendant in attachment, not reciting 

or asserting any right or interest in the property attached, is not 
admissible evidence against the claimant, ‘‘as a circumstance to 
show title in the defendant in attachment at the time of the 
levy ;”’ as to the claimant, such bond is res inter alios acta. 

Wright v. Smith, 514. 

‘onsideration of assigned contract.—In an action by the assignee or 

transferree of a claim for work or labor done, the assignment not 

being denied by special plea, evidence in relation to the consid- 

eration thereof is not admissible. Wood v. Brewer & Brewer, 570. 

Evidence proving failure of consideration.—In an action on a prom- 
issory note, given for the price of ‘soluble pacific guano,’’? man- 
ufactured and sold by plaintiff to defendant, the defendant may 
prove that he made skillful application of the guano, and found it 
worthless. Pacific Csuano Co. v. Mull n, 582. 

Official books relative to assessments.—The tax-assessor is required 
to make, and deposit in the office of the probate judge, a book 
containing a condensed statement of the tax-assessment; and 
when the assessment has been corrected by the Commissioners 
Court, the probate judge is required to make another book, for 
the use of the tax-collector, showing in concise form the amount 
of taxes due from each tax-payer (Code, §§ 389, 395, 485). Each 
of these books is an official public document, and may be compe- 
tent evidence in an action, or summary proceeding, against the 
tax-collector; if the second has not been completed by the pro- 
bate judge, the first may be received in its stead; and, if it is 
uncertain, from the statements of the bill of exceptions, which 
book was admitted as evidence, it will be presumed to have been 
the corrected book prepared by the probate judge. Dudley v. 
Chilton County, 593. 


~ 


ADMISSIONS; CONFESSIONS; DecLARATIONS; Hearsay; Res GEST. 


13. 


14. 


1. 


16. 


Admission of posse ssion.—In ejectment, or the corresponding statu- 
tory action, possession by the defendant, when controverted, 
may be proved by his declarations or conduct: if he refuses 
to surrender the possession on demand, not denying the 
fact of possession, but resting his refusal on a denial of the 
plaintiff’s right, this is an admission of possession, and he can 
not gainsay it when sued. Airkland rv. Trott, 417. 

Proposal of compromise. —A proposal to compromise or settle a mat- 
ter in controversy, coupled with a condition which is rejected, is 
not an admission that any thing is due, and has no effect on the 
legal rights of the parties. Jackson tv. Clopton, 39. 

Conse ssions; when admissible.—The confessions of the defendant in 
this case, a freedman, made to another freedman while confined 
in jail, held to have been made voluntarily, and therefore adiissi- 
ble, on the authority of Aaron v. The State, 37 Ala. 106, and John- 
son v. The State, 59 Ala. 37. Perkins v. State, 457. 

Dying declarations; admissibility ou constitutional qrounds.—Dying 
declarations, when made under a clear conviction of impending 
death, referring to the circumstances immediately attending the 
crime, and identifying the accused as the perpetrator, are com- 
petent evidence against him; and though their admission is an 
exception to the general rule excluding hearsay evidence, it is 
not violative of the constitutional provision, State and Federal, 
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which secures to the accused the right to be ‘confronted by th @ 
witnesses against him.’’ Green v. State, 40. 

17. Declaration explanatory of possession.—The declaration of a person 
who is in possession of land, to the effect that he took possession 
as the agent of another, is explanatory of the nature and charac- 
ter of his possession, and admissible evidence asa part of the 
res geste. Kirkland v. Trott, 417. 

18. Declaration of person in posse ssion of property attached.—The dec- 
laration of the defendant in attachment, made to the officer at the 
time of the levy of the writ on personal property in his posses- 
sion, to the effect that the property did not belong to him, being 
explanatory of possession, and in disparagement of his own title, is 
competent evidence for the claimant, on a trial of the right of 
property under the statute. Wright v. Smith, 514. 

19. Admissibility of declarations as part of res geste.—A witness who 
purchased for the decedent some of the bonds in controversy, may 
testify toa conversation between himself and the intestate in ret- 
erence to them, at or about the time of the negotiation and pur- 
chase, as a part of the res geste. David v. David’s Adm’r, 140. 

20. Admissibility of letters.—Letters written by and between the plain- 
tiff and third persons, who are not produced as witnesses, tending 
to show a conversion by the defendant of the bonds_sued for, are 
mere hearsay, and inadmissible. Jb. 140. 

21. Entries or memoranda made by deceased pe rson.—A promissory note 
having been used as a paper on the settlement of an administra- 
tor’s accounts, an indorsement written on it by his attorney is 
properly received in evidence, on motion to substitute the settle- 
ment as a lost record, either to identify the paper, or as original 
evidence to support the correctness of the settlement proposed to 
be substituted, on proof that it was written at the time of the 
former settlement, and that the attorney is deceased. Lilly v. 
Larkin, 110. 

yo 4 Proof of conversation with deceased person, whose estate is interested 
in suit.—Under the provisions of the statute relating to the com- 
petency of parties as witnesses (Code, } 3058), a party can not be 

allowed to testify to aconversation with a deceased person, whose 
estate would be liable to refund to the adverse party in the event 
of a recovery. Jackson v. Clopton, 29, 

23. Proof of transactions with decedent, inaction by administrator.—In an 
action brought by an administrator (or revived in his name on the 
death of the original plaintiff), the defendant can not be allowed 
to testify, in his one behalf, that the intestate sued him before a 
justice of the peace on the same cause of action, and that the 
justice decided plaintiff was not entitled to recover. Such testi- 
mony is within the statute as to transactions with a decedent whose 
estate is interested in the result of the suit (Code, § 3058), and 
can not be proved by the adverse party himself. Beadle v. Gra- 
ham’s Adm’r, 99, 102. 

24. Same.—On an application by an administrator for the substitution 
of a record alleged to be lost or destroyed, being an annual or 
partial settlement of his accounts, he is a competent witness for 
himself to prove the correctness of the record proposed to be sub- 
stituted; such evidence is not within the statutory prohibition 

Code, § 3058), as to the proof of transactions with a deceased 
person whose estate is interested in the result of the suit. Lilly 
rv. Larkin, 110. 

25. Same.—In an action by or against an executor or administrator, 
neither party is allowed to testify against the other, ‘tas to any 
transaction with, or statement by the deceased, whose estate is 
interested in the result of the suit’’ (Code, § 3058) ; but a witness 
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who is neither a party to the record, nor beneficially interested in 
the result of the suit,is not prohibited from testifying to such 
transactions or statement. Daily’s Adm’r v. Daily, 266. 





BurRDEN oF PROOF. 


26. Account sued on.—When the correctness of the account sued on is 
put in issue by the pleadings, the onus is on the plaintiff ; and if 
the account produced by him contains both proper and improper 
charges, he must furnish the evidence necessary to distinguish 
and separate them, or he can not recover atall. In this case, the 
action being against husband and wife, and founded on an ac- 
count contracted by the husband, no recovery can be had against 
the wife’s statutory estate, without proof of the particular items 
chargeable against it. Lewis & Wifev. Dillard & Jones, 1. 

27. Accounts of tie-collector ; settlement with court.—A settlement of 
the accounts of a tax-collector with the Commissioners Court 
of the county, and a discharge or receipt in accordance with 
the settlement, are prima jacie correct, and impose the onus of 
proof on the party who afterwards disputes its correctness ; but it 
is not conclusive. Kilpatrick v. Pickens County, 422. 

28. clecounts of guardian ; settlement with ward.—When a guardian 
makes a settlement with his waid shortly after the latter has at- 
tained his majority, or procures from him a receipt in satisfaction 
of a decree rendered on final settlement of his accounts, he takes 
upon himself the oxvus of proving that he fully communicated 
every fact within his knowledge calculated to influence the con- 
duct of the ward, and obtained nothing from him without his free 
consent, given with full knowledge of all facts bearing on his 
rights. Jacksou v. Harris, 565. 

29. Common carrier; liability for daimaae or injury.—In an action against 
a common carrier, for a damage or injury to goods received by 
him for transportation, the general rule is, the damage or injury 
being shown, that the onus is on the carrier to show that his lia- 
bility terminated before the loss or damage occurred. S. & N. 
Ala. Railroad Co. vr. Wood, 168. 

30. Consideration of note. —In an action on a promissory note, purport- 
ing to be given for professional services rendered by the payee, as 
an attorney, ina suit in which the maker was one of the sureties 
for the principal debtor; the suit being brought in the name of the 
other surety as assignee, and the execution of the note being ad- 
mitted; the onus is on the defendant, pleading a want of consid- 
eration, to prove that, on a disagreement between the attorney 
and the principal debtor, as to the amount of the fee, the matter 
was referred to arbicration, and that the amount awarded had 
been paid by the principal. Edwards vr. Logan, 505. 

$31. Saime.—But, these facts having been shown by the defendant, the 
onus is shifted to the plaintiff, to prove that the defendant execu- 
ted the note with full knowledge of the arbitration, and that the 
liability of the sureties was not embraced in the arbitration. 
Th. 506. 

$2. Consideration of deed.—When a conveyance is assailed by creditors 
of the grantor, whose debts were in existence at the time of its 

execution, the recital of a consideration is not evidence as against 

them, and the onus is on the grantee to prove a consideration such 
as will supportit. J¥ouston xe Blackman, 559. 

33. Delivery of bond.—The possession of an executor’s official bond by 
the probate judge to whom it is payable, and his approval of it, 
raise the presumption that it was properly delivered to him, and 
the ovus of rebutting this presumption is cast on the parity who 
denies the validity of the bond. Wright vr. Lang, 389. 
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34. Purchase for valuable consideration, without notice.—When a de- 
fendant sets upa purchase for valuable consideration without 
notice, in defense of a bill to enforce a vendor’s lien, the onus is 
on him to prove the payment of such consideration ; but he is not 
required to disprove notice, when the deeds recite the payment 
of the purchase-money. Wynn v. Rosette, 517. 


Marrers JupICIALLY Known. 


35. Foreign clerks.—This court can not take judicial notice of the clerks 
of foreign courts, or their powers; and, therefore, cannot know 
that an aflidavit, purporting to have been made and subscribed 
before the ‘‘ clerk of the court of Common Pleas of Richland 
county, Ohio,’’ or his deputy-clerk, was taken before that officer, 
or that he had authority to administer oaths. Er parte Jones, 202. 


OBJECTIONS. 


36. Objection to evidence off red: error without injury.—When illegal 
evidence is offered, and is objected to, the overruling of the objec- 
tion is error without injury, when the bill of exceptions does not 
show that the evidence was in fact introduced. Jackson vr. 
Clopton, 29, 

37. General objection.—A general objection to evidence, a part of which 
is relevant and admissible, may be overruled entirely. David v. 
David’s Adm’r, 140. ‘ . 

38. Specific objection.—An objection to evidence, on a single specified 
ground, is a waiver of all other grounds of objection. Ai/patrick 
?’. Pickens County, 4 2? 

39. Objection to evidence admissibl against one of several defi ndants.—In 
an action against two or more defendants, admissions made by 
one of them, or other evidence admissible against one only, can 
not be excluded from the jury, on motion of the others: their 
proper (and only) remedy is by a request for instructions to the 
jury, limiting its effect; but the better practice is to limit its 
operation at the time the evidence is admitted. Lewis v. Lee 
County, 480. 

40. Reversal on account of adinission of illegal evidence.—On appeal 
from a judgment at law, the admission of illegal evidence, against 
an objection properly taken, raises a presumption of injury, and 
is cause of reversal unless the record aftirmatively repels such 
presumption. David v. Darid’s Adm’r, 140. 

41. Secondary evide nce; when admission is error without injury.—The 
admission of secondary evidence of the contents of a judgment, 
against objection, is error without injury, when the judgment 
has already been properly proved by the production of a certified 
copy. Tyree v. Parham’s Executor, 424. 


PAROL AND WRITTEN. 


42. Amendment of record nune pro tunc.—In the matter of amending 
records, nune pro tunc, this court has always followed the English 
rule, which excludes parol evidence, and allows such amendments 
to be made only on record evidence, or quast record evidence. 
Lilly v. Larkin, 122. 

43. Substitution of lost records.—On an application for the substitution 

of a record which has been lost or destroyed, parol evidence is 

admissible. Jh. 110, 122. 

‘ompli ting impe rfe et minute-entries in Probate Courts: ¢ ridence.—The 

statute which declares that ‘‘judges of probate have authority to 

complete the minute-entries and decrees in causes in their courts, 
when the same are incomplete on account of their failure to make 


44. 


~ 
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the necessary entries at the time when they should have been 
made’? (Code, § 702), is simply declaratory of an inherent power 
possessed by all courts of record at common law; and the statute 
not prescribing the kind or character of evidence which shall be 
received, the English rule must prevail, which excludes parol 
evidence. Ib. 122 

45. Erasure or alteration in writing.—When a written instrument, 
offered in evidence by a party claiming under it, bears on its face 
the marks of an erasure or alteration of the date, he may adduce 
evidence explanatory of such erasure or alteration, showing that 
it was made in good faith before or at the time the writing was 
executed. Connally v. Spragins, 258. 

46. Consideration of deed.—-A conveyance of lands by a husband to his 
wife, which purports to be made in consideration of love and 
affection, ‘‘and for the sum of one dollar cash in hand paid, the 
receipt whereof is hereby acknowledged,’’ is purely voluntary, 
and void as against the existing creditors of the husband; and 
when assailed by them, parol evidence can not be received to 
show that it was founded ona valuable consideration. Houston 
v. Blackman, 459. 

47. Consideration of mortgage.—Under a bill to foreclose, or to redeem, 
the consideration of the mortgage debt is open to inquiry; parol 
evidence will be received to show a want of consideration, or the 
failure or illegality of the consideration ; also, to establish a con- 
sideration of the same kind, not inconsistent with that which is 
expressed. But, the mortgage being a security only for the debt 
which was in the contemplation of the parties when it was 
executed, parol evidence can not be received to show that it was 
intended to secure other debts, equally meritorious, then existing 
between them, unless under a bill to reform on the ground of 
fraud or mistake. Wilkerson v. Tillman, 532. 

48. Same.—The consideration of the mortgage and secured note, as 
therein recited, being a debt for advances made and to be made, 
to enable the mortgagors to make a crop; and it being shown, in 
defense of a bill to foreclose, that the advances made during the 
current year were less than the amount specified, and had been 
paid; it is competent for the mortgagee to show, by parol, that a 
pre-existing debt, for advances made during the preceding year, 
was also included in the secured note and mortgage. Jb. 532. 

49. Construction of written lease.—In the construction of a written lease, 
with the view of determining whether the. rent per acre reserved 
was to be estimated on the entire tract, or on the cultivable portion 
only, it is not permissible to prove that another person had offered 
the stipulated price estimated on the entire tract. Williams v. 
Glove r, 189. 

PRIMARY AND SECONDARY. 


50. Error without injury in admission of secondary evidence.—The 
admission of secondary evidence of the contents of a judgment, 
against objection, is error without injury, when the judgment has 
already been properly proved by the production of a certified 
copy. Tyree v. Parham’s Evecutor, 424. 

Pusiic Documents; Recorps, AND JUDGMENTS. 

51. Certified copy of charter of foreign corporation.—A copy of the ‘‘act 
to incorporate the Pacific Guano Company,’ as enacted by the 
legislature of Massachusetts on the 3d April, 1867, held to have 
been properly received in evidence, on a certificate in these words ; 
**A true copy: witness the seal of the Commonwealth of Massa- 
chusetts ;”’ signed ‘“‘Henry B. Price, secretary of the Common- 
wealth,’’ with the seal affixed. Pacifie Guano Co. v. Mullen, 582. 
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52. Official books relative to assessiments.—The tax-assessor is required to 
make, and deposit in the office of the probate judge, a book con- 
taining a condensed statement of the tax-assessment; and when 
the assessment has been corrected by the Commissioners Court, 
the probate judge is required to make another book, for the use of 
the tax-collector, showing in concise form the amount of taxes 
due from each tax-payer (Code, §§ 389, 395, 435). Each of these 
books is an official public document, and may be competent evi- 
dence in an action, or summary proceeding, against the tax- 
collector; if the second has not been completed by the probate 
judge, the first may be received in its jee» and, if it is uncer- 
tain, from the statements of the bill of exceptions, which book 
was admitted as evidence, it will be presumed to have been the 
corrected book prepared by the probate judge. Dudley v. Chilton 
Co., 593. 

53. Official books of county treasurer.—The book which the county 
treasurer is required to keep, showing the payments made to him 
by the tax-colleetor on account of county taxes (Code, § 845), is 
an official public document; and the entries therein, being made 
under the sanction of an official oath, are prima facie correct, and 
are competent evidence as against the tax-collector of the facts 
stated. Dudley v. Chilton County, 593. 

o4. Conclusiveness of judgme nt.—The principle established by the 
Duchess of Kingston’s case, as to the conclusiveness of a former 
judgment between the parties, though a strict rule, is recognized 
as a judicial axiom; each ingredient is an essential element of the 
rule—the parties must be the same, the subject-matter the same, 
the point must be directly in issue, and the judgment must be 
rendered on that point; and if any one of these elements is want- 
ing, the judgment is not conclusive in a subsequent action, Gil- 
breath v. Jones, 129. 

55. Same.—A former judgment between the parties, on the same cause 
of action, is not conclusive in a second action, if the cause was 
discontinued, or the plaintiff took a non-suit, or there was no 
judgment on the specific matter in issue. Beadle v. Graham’s 
Adm’ r, 99, 102. 

EXECUTION. 

1. Sale of lands under execution; what is “‘perfect equity.’’—The “‘per- 
fect equity in lands, which the statute declares subject to levy 
and sale under execution at law (Code, § 3209), is that of a pur- 
chaser who has made full payment of the purchase-money, but 
who has not received a conveyance: the statute does not extend 
to the interest of a purchaser who, having paid the purchase- 
money, takes a conveyance of the title to his wife. NSmith’s Ev- 
ecutor v. Cockrell, 64. 

Remedy of purchaser.—A purchaser of lands at sheriff’s sale, un- 
der execution against the holder of the legal title, has a com- 
plete and adequate remedy by action at law; and therefore can 
not, before recovering the possession by action at law, maintain 
a hill in equity to set aside, on the ground of fraud, and as clouds 
on his title, conveyances effected by the debtor in favor of his 
wife. SOMERVILLE, J., disse nting . Lb. 64. 

3. Adverse possession against lien.—A person who buys land subject to 
an execution lien against his vendor, and holds uninterrupted ad- 
verse possession for ten years before suit brought, may success- 
fully defend an ejectment by the purchaser at execution sale, 
although the action was brought within ten years after the sale 
under execution, and the lien of the execution was never lost. 
Barclay v. Smith, 280. 


» 
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4. Lien as affected by bankruptey.—U nder the provisions of the late bank- 
rupt law, all existing valid liens on the bankrupt’s property were 
preserved and continued in force, and the assignee took the prop- 
erty subject to them; and where there was, at the time of the 
bankruptcy, an execution lien of force, it was not lost by the fail- 
ure to issue an alias returnable to the next term, but might be 
enforced, notwithstanding the bankruptcy, by process from the 
court in which the judgment was rendered, unless, by proceed- 
ings on the part of either the assignee or the creditor, the deter- 
mination of the questions involved was removed into the court of 
bankruptey. Brown v. Newman, 275, 

5. Same; le ryon lands, and sale under execution, apt r death of defe nd- 
ant.—The authority of the sheriff to levy on and sell lands under 
execution, after the death of the defendant in the writ, is purely 
statutory (Code, §§ 2633, 3213); if no execution is in his hands 
at the time of the defendant’s death, and none is issued for sev- 
eral terms afterwards, a sale under an alias or pluries, subse- 
quently issued, confers no title on the purchaser; and the inter- 
vening bankruptcy of the defendant, oecurring a few days after the 
return of the original execution without a levy, and more than a 
year before his death, does not affect this principle. Jb. 275. 

6. Sale by sheriff after expiration of term of office. --When a sheriff has 
levied an execution on personal property, it is his duty to make 
the sale notwithstanding the expiration of his term of office since 
the levy, and he can not discharge himself from liability by de- 
livering the execution to his successor in office: the statute re- 
quiring official books, papers, &e., to be delivered by an officer to 
his successor (Code, § 206), does not apply in such case. Ray e. 
Couch, P44. 

Quashing execution irregularly issued.—Every court has the in- 
herent power, exercised for the advancement of justice, to quash 
an execution issued by its ministerial officer irregularly and im- 
providently ; as where a bond is improperly returned forfeited, 
and a summary execution is thereupon issued against the obli- 
gors. Rhodes & Broadfoot ve. Smith, 175. 

8. Same.—-A prohibition will not be issued by the Circuit Court to 
quash, or prevent proceedings under an exeaution, improperly 
issued by a justice of the peace; because, whether the writ be 
void or voidable, the party injured by it has an adequate remedy 
by motion to quash before the justice ; and for the further reason, 
that the issue of an execution is purely a ministerial act. Atkins 
v. Niddons, 453. 

9, Motion to quash ; laches.-—As a general rule, courts have the power 
at any time to quash executions irregularly issued; yet they re- 
quire motions for that purpose, in ordinary cases, to be made and 
prosecuted with diligence, especially when founded on a mere 
irregularity, and treat any considerable delay as a waiver. Hen- 
derson v. Henderson’s Adm’ r, 556. 

10. Same.—An execution on a decree of the Probate Court being made 
returnable to the September term, 1877, and a motion to quash it 
being made at the June term, 1878, after the lapse of eight regu- 
lar terms of the court; held, on general principles, as well as by 
analogy to the rule of practice in the Circuit Court (Rule No. 13, 
Code, 160), that the /aches was fatal to relief. Ib. 556. 

11. Power of register to issue, when sitting as probate judge.-—When a 
cause is transferred from the Probate Court to the register in 
chancery, on account of the incompetency of the probate judge to 
preside (Code, § 713), the register has power to issue execution on 
the judgment or decree rendered by him. Jhb. 556. 

12. Summary execution on forfeited bond.—Whether the attached prop- 
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erty is replevied by a stranger, or a claim interposed in his own 
name, and bond given for atrial of the right of property—in 
either case, if the condition of the bond is broken (Code, § 3291), 
and it is returned forfeited, it has the force and effect of a judg- 
ment, on which an execution may be issued against all the 
obligors. Rhodes A Broad foot v. Smith, 175. 

13. Same.—A bond with sureties, executed by the claimant of the 
property levied on, without any compulsion on the part of the 
sheriff, while the law was of force relieving him from giving sure- 
ties (Rey. Code, § 5016), not being a statutory bond, though valid 
as a common-law obligation, no execution could properly be 
issued on it, when forfeited, against the sureties. Jenkins v. 
Lockard’s Adm’r, 377. 


EXECUTORS AND ADMINISTRATORS. 

l. Grant of administration ; jurisdiction of court, and presumptions in 
favor of —-In the grant of letters testamentary, or of administra- 
tion, the Probate Court is, under constitutional provisions, a 
court of general jurisdiction; and when a grant of such letters is 
collaterally assailed, it will be presumed that the court previously 
ascertained the existence of the jurisdictional fact on which the 
validity of the grant depends, although its existence is not shown 
by the record. Burke v. Mutch, 568. 

2. Grant of administration to sheriff.—Letters of administration de 
honis non can be granted to the sheriff, only when there is no 
general county administrator (Code, § 2363); yet, in a collateral 
proceeding, as in an action for contribution between two of the 
sureties on his official bond, founded on his default as adminis- 
trator de bonis non, it is not necessary to aver or prove that there 
Was no general county administrator at the time his letters were 
granted. Jhb. 4568. 

3. Dilige nce Ve qeeire d of administrators 2 liability for inte rest. —Admin- 
istrators, like other trustees, ‘‘are not insurers, and are not ex- 
pected to be infallible’; but, while the court ‘‘does not wish to 
overturn or weaken any of its rulings heretofore made favoring 
trustees who have acted in good faith and with reasonable dili- 
gence,”’ it holds that there was no error in this case—an appeal 
from the settlement of an adininistrator’s accounts, under a bill 
asking the instructions of the court in the administration of the 
estate—in charging the administrator with interest on funds in 
his hands collected during the years 1868-71, after the expiration 
of six months from the time of collection by him, which he was 
authorized, by an order of the court, to lend out on bills of ex- 
change and promissory notes with two good sureties, and which 
he failed to lend out; although he testified, as a witness for him- 
self, ‘‘that he did not try to lend out the money, because he con- 
sidered it unsafe to do so, as the country was so unsettled that he 
did not know who was safe to lend money to, and that he never 
used any of the moneys belonging to the estate for his own ben- 
efit, and never mixed or mingled it with his own.’? Nunn rv. 
Nunn, 35. 

4. Contracts and torts of administrator.—The contracts and torts of an 
administrator impose no liability upon the estate of the intestate ; 
hence, in an action against an administrator in his representative 
capacity, a recovery can not be had on a contract made by him 
for the benefit of the estate, nor for the conversion of personal 
chattels claimed and sold by him as assets. Daily’s Adm’r v. 
Daily, 266. : . 

5. Contract between administrator and distributee, transferring interest in 
estate.A contract between an administrator and one of the dis- 








654 


INDEX. 


EXECUTORS AND ADMINISTRATORS—Continued. 


tributees of the estate, by which the latter’s entire interest in the 
estate is transferred and assigned to the administrator, like con- 
tracts between other persons occupying fiduciary relations towards 
ach other, is viewed with jealousy and suspicion by a court of 
equity, and is liable to be set aside, on the seasonable application 
of the distributee, unless shown to be foutlded on adequate con- 
sideration, and to be free from fraud, concealment, undue ad- 
vantage, or violation of duty on the part of the administrator ; 
but, these facts being affirmatively proved, as in this case, the 
validity and obligation of the contract are the same as if no fidu- 
ciary relation existed between the parties. Williams v. Powell, 20. 


6. Purchase of lands by administrator, with trust funds; election by 
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distributee.—When an administrator uses the funds of the estate in 
the purchase of lands, taking the title to himself, or takes from 
his co-administrator a conveyance of lands paid for with moneys 
belonging to the estate; in either case, the distributees of the 
estate may, at their election, either claim the lands, with rents, 
or hold him responsible for the money, with interest; and when 
the distributee is an infant, a court ot equity may elect for him. 
Parks v. Parks, 326. 

Presumption as to payment and extinguishment of debt; liahility of 
sureties of executor or administrator.—As a general rule, the sure- 
ties of an executor or administrator are liable only for the assets 
which have come into the hands of their principal, or which he 
could have collected by the exercise of due diligence ; but, when 
a debt is due from him individually to the testator or intestate, 
the law presumes its instantaneous payment and extinguishment, 
and his sureties are bound for it. Wright v. Lang, 889. 


Statute of limitations, as in favor of erecutor’s sureties; begins to run, 


when.—The statute of limitations in favor of the sureties of an ex- 
ecutor or administrator, on account of the derasiarit of their prin- 


cipal (Code, § 3226, subd. 7), begins to run, not from the commis- 
sion of the act of negligence or maladministration, but from the 


* judicial ascertainment of the principal’s liability for the act. 


Th. 389 

Liability of sureties on executor’s bond for unsatisfied judgment 
against principal.—A judgment against an executor in his official 
capacity, and an execution thereon duly returned ‘‘No property 
found,’’ conclusively establish a derastarit ; and the sureties, 
when sued on their bond, are estopped from asserting anything 
to the contrary. Grimmet v. Henderson’s Adm’r, 521. 


Sufficiency of complaint as against sureties, in averment of devastavit 


by principal.—-In an action on an executor’s official bond, if the 
complaint avers the execution of the bond by the defendants, the 
recovery of a judgment against the executor in his official capac- 
itv, the issue of an execution thereon to be levied de bonis testatoris, 
its return ‘‘No property found,’’ and that the judgment is still 
unsatisfied and unreversed ; and further, that the executor ‘did 
not truly administer said estate, and failed to pay said judgment ; 
that he received assets of said estate sufficient to pay the same, 
and has wasted and converted said assets,’’ it shows a good cause 
of action against the sureties. Jb. 521, 


ie Legacy; proceedings to recover, and defenses by executor.—An execu- 


tor can not enjoin proceedings in the Probate Court for the re- 
covery of a pecuniary legacy, on the ground that he made a ten- 
der of the money to the legatee, who refused to receive it, and 
that he was afterwards robbed, without negligence or other fault 
on his part, of the identical money tendered, which he had kept 
separate and apart: these defenses, if valid, involve simple ques- 
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tions of fact, which the Probate Court is competent to determine. 
Newsom v. Thornton, 311. 

12. Same; tender and refusal, and subseque nt loss by robbery.—As to the 
safe custody of the assets, even money assets of the estate, ‘‘it 
may be that an executor is not held to the extreme liability of an 
insurer, and there is much plausibility in the defense attempted 
in this case’’ (a proceeding for the recovery of a pecuniary legacy, 
the defense being a tender and refusal, and subsequent loss by 
robbery of the identical money); but the burden of proving such 
defense rests on the executor, and the evidence should be closely 
scanned} and the legal question is not decided in this case, be- 
cause the evidence does not satisfactorily establish the alleged 
robbery. Th. 311. 

13. Annual or partial settlements ; conclusiveness of.—Annual or partial 
settlements, by an executor, administrator, or guardian, are, on 
final settlement, to be presumed to be correct (Code, §§ 2531, 
2772); but this principle applies only to settlements made in con- 
formity to law, and not to an ea-parte statement of his accounts. 
Radford’s Adm’r v. Mori is, 283. 


EXEMPTIONS. 


1. Homestead ex mption, as affected by residence of debtor.—The consti- 
tutional and statutory provisions of this State, in regard to home- 
stead exemptions, are intended for the benefit of residents and 
their families, and cannot be invoked by non-residents. Tal- 
madge’s Adm’r v. Talmadge, 199. 

2. Same; claim of exemption by widow.—The domicile of the husband 
determines that of the wife; and where he was not a resident of 
this State at the time of his death, although he had bought prop- 
erty here, and was making preparations to remove, his widow can 
not claim a homestead exemption in the lands. Jb. 199. 

8. Notice of contest.—When a claim to a homestead exemption in 
lands is filed by a debtor’s widow, duly verified by affidavait, and 
is afterwards contested by a judgment creditor, she is entitled to 
notice of such contest, as a matter of constitutional right, as well 
as by force of the statute (Code, § 2836), which applies to all con- 
tests as to claims of exemption, whether of real or personal prop- 
erty ; and a judgment rendered on such contest, without notice to 
her, will be reversed at her instance. Mead v. Larkin, 87. 

4; Homestead ext mption; waiver of right.—When an execution from a 
justice’s court is levied on land, in default of personal property, 
andthe papers are thereupon transmitted by the justice to the 
next term of the Circuit Court, as required by the statute (Code, 
§ 3658), a claim of homestead exemption, if not made before the 
justice, must be interposed before an order of sale is granted by 
the Cireuit Court (Jb. §§ 2830-38), or it will be held to have been 
waived. Sherry v. Brown, 51. 

5. Same; in what lands claimed.—As against creditors of a deceased 
debtor, a homestead exemption may be claimed by his wife and 
children, in lands which he bought in his life time, although the 
conveyance of title was made to the wife, and the creditors seek 
to set it aside as fraudulent. Smith’s Executor v. Cockrell, 64. 

Same; by what law determined, and extent in 1865,—The right to a 
homestead exemption, and its quantity and extent, as against 
creditors, are to be determined by the law which was in force 
when their debts were created; and where the debt was created 
in 1865, the value of the homestead then allowed being $500, a 
homestead can not ke claimed under the law of 1867, which al- 
lowed $1,700. Jh. 64. 


- 
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7. Same; allotment by commissioners.—An allotment of a homestead 
by commissioners under the act of 1867 (Rey. Code, § 2884), al- 
lowing a retroactive operation to the law as against an execution 
creditor whose debt was contracted in 1865, is not binding on the 
creditor, when no notice of the proceeding was given to him; and 
it is the duty of the sheriff, having knowledge of the facts, to sell 
under the execution notwithstanding such allotment. Jb. 64. 

8. Homestead exemption; repeal of law.—A claim toa homestead’ ex- 
emption is worthless, when not asserted until after the repeal of 
the law which conferred it. Clark v. Snodgrass, 233. 

9. Alienation of homestead.—The constitutional provision which de- 
clares that a ‘“‘mortgage, or other alienation of the homestead,’’ by 
a married man, ‘“‘shall not be valid, without the voluntary signa- 
ture and assent of the wife’? (Art. X. $2), applies only to instru- 
ments which are perfected by delivery, and operative as convey- 
ances; and though an instrument which is duly signed, sealed 
and acknowledged as a deed, but defective and inoperative as a 
deed for want of delivery, may be enforced in equity, as against 
the husband or his heirs, as a contract to convey, it cannot be so 
enforced as to the homestead. Jenkins v. Harrison, 345. 

10. Same.—Under the law which was of force in September, 1866, the 
homestead, when belonging to the husband, might be aliened, like 
any other land, by deed of husband and wife, signed by them, 
and acknowledged, or attested by one witness (Rev. Code, 
§ 1535). Rog rs v. Adams, 600. . 

11. Same swift ’s voluntary signature aud assent.—Held, on the authority 
of Coleman v. Smith (55 Ala. 368), and Miller v. Mare (Th. 522-49), 
that the evidence adduced as to the circumstances under which a 
mortgage of the homestead was executed by husband and wile, 
the certificate of the notary public as to its acknowledgment be- 
ing in legal form, ‘‘fails to produce a satisfactory conviction that 
the chancellor erred in holding the intendments arising from the 
notary’s certificate not overcome.’’ Worrell & Wife v. Me- 
Donald, 572. 

12. Voluntary conveyance of property exempt from legal process.—Cred- 
itors, existing or subsequent, can not attack or complain of a vol- 
untary conveyance of property which is exempt from levy or sale 
under legal process for payment of debts. Wright v. Smith, 514 


FERTILIZERS. 


1. Inspection of imported fertilizers; contract in violation of statute re- 
quiring.—In an action on a promissory note, by assignee against 
maker, a special plea averring that the consideration of the note 
‘* was for fertilizers which were sold and delivered to him before 
the 14th December, 1874, in the State of Alabama, the packages 
of which were not stamped or branded according to the require- 
ments of an act approved March 8th, 1871, entitled ‘An act to 
protect the planters of this State from imposition in the sale of 
fertilizers ;’ and that said packages had not on them the name of 
any person as inspector, nor the name of any county in which 
the same was inspected nor certified at the time of the sale, nor 
was it in any way stamped, branded or certified, as required by 
said act,’’—presents a good defense to the action. Pacific Guano 
Co. v. Mullen, 582. 

2. Same; recovery on note, or on common count.—-A recovery Can 
not be had on a note, when part of the consideration was the 
price of guano imported and sold in this State, while the law 
was of force requiring fertilizers to be inspected, without a 
compliance with the requisitions of that law as to inspection, 
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branding, &c.; but, if any part of the guano was sold aiter the 
repeal of that law, a recovery may be had, pro tanto, under the 
common counts. Jb. 582. 

3. Evidence proving failure of consideration.—In an action on a prom- 
issory note, given for the price of ‘‘soluble pacific guano’’ man- 
ufactured and sold by plaintiff to defendant, the defendant may 
prove that he made skillful application of the guano, and found it 
worthless. Jb. 582. 


FRAUD. 


1. Jn sale of goods.—The validity of a sale of goods is not affected by 
the insolvency of the seller, nor by the fact that credit was given: 
to render the sale fraudulent on the part of the purchaser, there 
must have been an intent on the part of the seller to hinder, delay, 
or defraud his creditors, and the purchaser must have participated 
in that intent. Lienkauf & Strauss vr. Morris, 406. 

2. In procuring warehouse receipts—When warehouse receipts for 
cotton are taken by a purchaser in his own name after examina- 
tion and re-weighing, an indorsement of them would be necessary 
to convey the legal title to another (Code, § 2099); but if, having 
the right to reject any bales found to be falsely packed, he takes 
new receipts for the rejected bales in the name of his vendor, to 
whom he delivers them on a subsequent settlement, such delivery 
isa symbolical delivery of the cotton itself; and though their 
delivery was procured by fraud on the part of the vendor, having 
made the settlement with the preconceived intent to intercept the 
payment of the bank check given for the balance found against 
him, this fraud would not affect the title of a subsequent assignee 
for valuable consideration without notice. Allen, Bethune & Co. 
v. Maury & Ce.. . 

5. Same; estoppel en pais—As between the original purchaser of 
the cotten and the bona fide holder of the warehouse receipts, 
deriving title from a person who procured them by fraud, the 
doctrine of estoppel applies, on the principle that, when one of 
two innocent persons must suffer by the fraud of a third person, 
the loss must fall on him who, by the trust and confidence reposed 
in the deceiver, enabled him to perpetrate the fraud. Jb. 10. 

4. Proof of fraud, by other transactions.—-In trespass against the 
mikers of a bond of indemnity, given to induce the sheriff to levy 
on goods in plaintiff’s possession, as the property of the person 
from whom he bought them; the sale being attacked on the 
ground of fraud, and defendants having adduced evidence tend- 
ing to show that it was fraudulent, and that the vendor was at the 
time insolvent; they can not be allowed to prove that, about the 
time of the levy, which was about a month after the sale, other 
attachments against the vendor were levied on other goods in his 
possession, and that said goods were claimed by another person. 
Lienkauf & Strauss v. Morris, 406. 

5. Re scission on account of fraud or misrepre sentation : waiver.—When 
a promissory note is given in consideration of the transfer of an 
account against a third person, which is falsely represented to be 
a statutory lien on his house, for materials furnished and used in 
its construction, the contract is not void on account of the fraud or 
misrepresentation, but voidable at the election of the party de- 
frauded, seasonably expressed; and if, on the discovery of the 
fraud, he does not offer to restore the account, but retains it, and 
attempts to collect it by suit, he can not set up the fraud to defeat 


(42) 
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a subsequent action on the note. Daris, Moody & Co. +. Betz 
Cullman, 206. 

W he i misrepre &e ntation ix Jraud, « 7 ground of resc ixssion. _ A mis- 
representation of a material fact or thing directly relating to the 
subject-matter of a contract, upon which the oppesite party relies, 
and has a right to rely, inducing him to enter into the contract, is 
in law, a fraud, thongh innocently made, and gives him a right to 
rescind the contract; but a misrepresentation of a matter of mere 
judgment, or the expression of an opinion in reference to a matter 
equally open to the inquiry of both parties, is not a fraud; and 
when the parties are dealing at arm’s length—when no relation of 
trust or confidence exists between them—when one has not full 
knowledge, and does not know the other to be ignorant—a mis- 
representation as to a matter of law is not, of itself, a fraud, and 
does not furnish a ground of avoiding the contract. Jb. 206; also, 
Crown vt. Cari ige r, 590. 


FRAUDS, STATUTE OF. 


1. Contract not to be performed within one year.—A verbal contract, for 


» 
~s 


3. 


4. 


the sale or exchange of lands, is not an ‘‘agreement which, by its 
terms, is not to be performed within one year from the making 
thereof’’ (Code, § 2121), because it is stipulated that the purchase- 
money is to be paid on the termination of a pending suit, and the 
suit is not in fact terminated within one year thereafter. Derrick 
v. Brown, 162 

Contract for sale of lands; instrument defective as deed, for want of 
delive ry, held sufficie nt nemorandum.—-When a memorandum in 
writing, purporting to contain the terms of a contract for the sale 
of lands, and signed by both of the parties, is wanting in the cer- 
tainty and definiteness requisite to a specific performance of the 
contract, its defects may be supplied by instruments reciprocally 
executed by the parties a few days afterwards, duly signed, sealed 
and acknowledged as deeds, but inoperative for want of delivery: 
such ui delivered deeds, and the memorandum signed by the 
parties, together may satisfy the requisitions of the statute of 
frauds (Code, § 2121); and it they do not expressly refer to each 
other, their connection‘ may be shown by parol proof of the 
attendant circumstances. Jenkins v. Harrison, 345. 

Same; alteration of contract after partial pe rformane e; usury.—When 
a contract for the sale of lands has been taken out of the operation 
of the statute of frauds, by the delivery of possession and part 
payment of the purchase-money (Code, § 2121, subd. 5), a sub- 
sequent agreement increasing the price, by more than the addition 
of lawful interest, is usurious, and can not, though reduced to 
writing, affect the rights of the parties under a bill for specific 
performance. Stewart v. Cross, 22. 

Promise to pay debt of another .—Under the statute of frauds (Code, 
§ 2121), an acceptance given for the debt of = drawer, which is 
neither cancelled nor postponed thereby, is void, unless based on 
a consideration expressed in it; but, if the acceptance is given at 
the instance oi the drawer, to procure the release of his property 
from a lien asserted by the payee, and the property is thereupon 
released and surrendered, the acceptance is a new and independ: 
ent contract, founded on a sufficient consideration, and is not 
within the statute of frauds. Dunbar ¢. Smith, 490. 


FRAUDULENT CONVEYANCES. 


1. 


Transfer of choses in action by insolvent debtor to his son, in consid- 
eration of alleged indebtedness accrued during infancy, held fraudu- 
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lent and void as against creditors.—A_ transfer and assignment by 
an insolvent debtor to his son, who had just attained his majority, 
of certain notes given for the purchase-money of land, and other 
choses in action, in consideration of an alleged indebtedness of 
more than $5,000, on account of partnership transactions during 
the late war, when they were engaged in buying and selling cot- 
ton, tobacco, whiskey, salt and other articles, on speculation ; the 
son claiming that he had been emancipated by his father, and 
engaged in business with him as equal partners; held fraudulent 
and void as against creditors, under a bill filed by the assignee in 
bankruptey of the debtor, on the ground that ‘the testimony 
falls far below the rule for upholding such transactions, as laid 
down in the well-considered opinions of this court’’ in the follow- 
ing cases: Barnard vr. Davis, 54 Ala. 565: ITubbard rv. Allen, 
oa Ala. 2853 Harrell v. Mitchell, 61 Ala. 270; Thames & Co. vt. 
Rembert’s Adm’r, 63 Ala. 561. Doneqaun v. Davis, 362. 

Voluntary econvedqance : validity of. and who may assail.—As against 
the existing creditors of the grantor, a voluntary conveyance is 
fraudulent in law, although no fraud in fact was intended; and 
any person who has a claim or demand arising out of a_pre- 
existing contract. though it may be contingent, is a debtor within 
the meaning of this principle, and may avoid such conveyance 
when the contingency happens on which his liability becomes 
absolute. Ji nkins 0. Lockard’s Adm’ r, 377. 


Nain 2 parol proof as for onside ration.—A conveyance of lands by a 


husband to his wife, which purports to be made in considera- 
tion of love and affection, ‘‘and for the sum of one dollar cash in 
hand paid, the reeeipt whereof is hereby acknowledged,’’ is purely 
voluntary, and void as against the existing creditors of the hus- 
band; and when assailed by them, parol evidence can not be 
received to show that it was founded on a valuable considera- 
tion. Houston v. Blackman. 559, 

Voluntary conveyance of property exe mpl from le gal process —Cred- 
itors, existing or subsequent, can not attack or complain of a vol- 
untary conveyance of property which is exempt from levy or sale 
under legal process for payment of debts Wright v Smith, 514. 

Homestead ex miption in lands frauduli nily conve yed.—As against 
creditors of a deceased debtor, a homestead exemption may be 
claimed by his wife and children, in lands which he bought in-his 
life-time, although the conveyance of title was made to the wife, 
and the creditors seek to set it aside as fraudulent. Smith’s Ev- 
ecutor v. ¢ ‘ork re i], G4. 

Bquitalhi re lief to creditor, against Frauduli nt conve Yances hy de- 
ceased debtor. —A judgment creditor may maintain a bill in equity, 
against the wife and children of his deceased debtor, to set aside 
conveyances fraudulently effected by the debtor in his life-time 

Code, §§ 3882, 38886) ; and he may have this relief under the gen- 
eral prayer, although his bill may be wanting in equity under the 
special prayer, asking to have the deeds set aside as clouds on 
his legal title before recovering the possession at law. 1b. 64. 

Remedy of purchaser.—A purchaser of lands at sheriff’s sale, un- 
der execution against the holder of the legal title, has a com- 
plete and adequate remedy by action at law; and therefore can 
not, before recovering the possession by action at law, maintain 
a bill in equity to set aside, on the ground of fraud, and as clouds 
on his title, conveyances effected by the debtor in favor of his 
Wife. (SOMERVILLE, J., dissenting). Ib. 64. 

When creditor by stinple contract may come into equity.—A creditor 
by simple contract Is not required to reduce his debt to judgment, 
before resorting to equity te reach and subject property fraudu- 
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lently conveyed by his deceased debtor, when there is a deficiency 
of assets in the hands of the personal representative. Jenkins v. 
Lockard’s Adm’r, 377; also, Houston v. Blackman, 559. 

Theory of such bill ; defense ; parties —The theory of such a bill is, 
that the fraudulent grantee is chargeable as an executor de son 
tort; and being so chargeable, he may make any defense that might 
be made by a rightful personal representative, or by the debtor him- 
self while living; but no decree can be rendered whieh will affect 
the rightful personal representative, and he is not a necessary 
party to the bill, though he may be made a party. JZouston v. 
Blackman, 559. 


GUARANTY. 


Be 


Guaranty construed as not continuing.—A person, about to com- 
mence business as a retail dealer, wrote to plaintiffs, who were 
wholesale merchants, forwarding an order for goods, and asking 
credit; to which plaintiffs replied: ‘‘As we have no personal 
knowledge of you, we, as prudent business men, would in the 
outset be compelled to require of you security of some kind, by 
personal indorsement, or otherwise. Time is no object with us— 
all we desire is to have matters properly secured ; and if you can 
do so by giving such men as Mr. M., who H. says indorses tor you, 
we are perfectly willing to fill your order, not confining you to 
thirty or sixty days, but letting it stand over until fall, if your 
needs require it; and we feel assured that, under such an arrange- 
ment, we can make it to your interest, and can give you full sat- 
isfaction in goods and prices.’’ Thereupor, said M. wrote to 
them, using these words: ‘‘I read the letter you wrote to Mr. B., 
in regard to furnishing him groceries, and noticed that my name 
would enable him to procure a stock and resume business. Mr. 
B., 1 understand, requested you to send him a bill of goods, 
which you have. You will now fill said bill, less one barrel of 
whiskey, and ship by first boat to Tuskaloosa. Let me say to 
you, Tindorse Mr. B., and hope that he may become one of your best 
customers. He will send you about $50 by boat, and as times are 
dull, it may be fall—say, first day of November—before he can 
send you much money; but he will send what he can during the 
summer.”? Held, not a continuing guaranty, but extending only 
to the first bill ordered. Perryman & Co. vr. McCall, 402. 


GUARDIAN AND WARD. ° 


1. Settlement between guardian and ward ; burden of proof.—When 


a guardian makes a settlement with his ward shortly after the 
latter has attained his majority, or procures from him a 
receipt in satisfaction of a decree rendered on final settle- 
ment of his accounts, he takes upon himself the enws of prov- 
ing that he fully communicated every fact within his knowl- 
edge calculated to influence the conduct of the ward, and obtained 
nothing from him without his free consent, given with full knowl- 
edge of all facts bearing on his rights. Jackson v. Harris, 565. 


2. Same ; equitable relief against; laches..—When the ward seeks 


in equity to set aside and avoid such settlement, or a receipt and 
discharge given by him to his guardian shorfly after attaining his 
majority, he must act with diligence, or give a satisfactory excuse 
for any delay in asserting his rights. In this case, the bill being 
filed after the death of the guardian, and nearly ten years after 
the settlement ; it appearing that the parties lived near each other, 
maintained intimate relations, and had frequent business trans- 
actions with each other, up to the death of the guardian; no com- 
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plaint of the settlement being made during the lifé of the guardian, 
and no satisfactory reason for the delay being alleged or proved ; 
it was held, that the delay was fatal to the bill, even if the case 
made by the bill were fully proved. Ib. 565. 

3. Annual or partial settlements ; conclusiveness of.—Annual or partial 
settlements, by an executor, administrator, or guardian, are, on 
final settlement, to be presumed to be correct (Code, §§ 2531, 
2772); but this principle applies only to settlements made in con- 
formity to law, and not to an ex-parte statement of his accounts. 
Radford’s Adm’r v. Morris, 283. 

4. Same.—An account-current, under oath, filed by a guardian, and 
ordered to be recorded, but without any other action take on it 
by the court or probate judge, is not an annual or partial settle- 
ment, nor to presumed correct on final settlement. Jb. 282. 

5. Statute of non-claim.—On citacion to the administrator of a deceased 
guardian, to compel a settlement of the guardian’s accounts, the 
statute of non-claim is availaple as a defense (Code, § 2597), if 
the claim has not been presented to the administrator within 
eighteen months after the grant of letters; but the statute would 
not, it seems, be a bar toa proceeding for the recovery of specific 
money or property of the ward, which was in the hands of the 
guardian at the time of his death. Rhodes v. Hannah’s Adm’r, 
215. 


HABEAS CORPUS. 

1. Failure to produce body of prisoner.—When the sheriff fails to pro- 
duce the body of the person, in whose behalf the writ of habeas 
corpus was sued out, and alleges, as an exeuse for his failure, that 
the prisoner was in his custody under a sentence to hard labor 
for the county, and, being subject to the control of the Court of 
County Commissioners, had been delivered up, on their order, 
and to their agent, after the service of the writ; on such return, 
the judge may properly refuse to make an order requiring the 
sheriff to produce the body before him. Ev parte Shaudies, 134. 


HOMESTEAD. See Exemptions. 
HOMICIDE. See Criwixat Law, 3-6. 
HUSBAND AND WIFE. 


1. Contracts between hushand and wife.—The statutory prohibition of 
contracts between husband and wile, ‘‘for the sale of any prop- 
erty’? (Code, § 2709), can not be construed to prevent the husband 
from executing, or the wife from accepting, a conveyance of prop- 
erty in restitution of moneys belonging to her, which he has re- 
ceived and appropriated to his own use: a court of equity will 
compel such restitution, and will sanction it when made volunta- 
rily. Goodlett +. Hansell, 151. 

2. Same ; voluntary partition, when equity would enforce. —Notwith- 
standing the statutory provision that ‘Shusband and wife can not 
contract with each other for the sale of any property’’ (Code, 
§ 2709), and although a court of equity scans with a watchful and 
jealous eve all transactions between them; vet, as between them, 
the general principle will be applied, that where parties have 
voluntarily done what the court would compel them to do, the 
transaction will be sustained; as where they make voluntary par- 
tition, executing mutual conveyances, of land partly paid for by 
each, the legal title being taken in the name of the wife alone. 
Harden v. Darwin & Pulley, 56. 

3. Domicile of husband and wife; claim of exemption by widow.—The 
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domicile of the husband determines that of the wife; and where 
he was not a resident of this State at the time of his death, al- 
though he had bought property here, and was making prepara- 
tions to remove, his widow can not claim a homestead exemption 
in the lands. Talmadge’s Adm’r v. Talmadge, 199 

Bquitabl lic non lands, Jor purchase “money paid.—A marl ied woman 
can not assert an equitable lien on lands purchased by her hus- 
band, on the ground that her funds were used by him in paying 
the purchase-money, when the proof shows that the payment was 
in fact made with moneys borrowed by him on his individual 
credit, which he intended to repay from his wife’s funds when 
received.—Crutcher v. Taylor, 217. 

Equitabl estate of wife; by what words created.—A deed by which 
lands are conveyed to a trustee, ‘* to be held by himas the sepa- 
rate estate of ’? a married woman, with power to sell, mortgage, 
exchange, or otherwise dispose of the same, provided she, the 
said B., join with the said H.’’ }trustee) in any sale, conveyance, 
exchange, or other disposition of said property, and by such joint 
action manifest her consent in writing to the disposal of the 
saume,’’—excludes the marital rights ef the husband, and creates 
an equitable, as contradistinguished from a statutory estate, in 
the wife. Burrus & Williams v. Dawson, 476. 


6. Same; how created.—A conveyance of lands by the husband to his 


» wife, in consideration of moneys which he has used and appro- 
priated, whether such moneys belonged to her equitable or statu- 
tory separate estate, create in her an equitable separate estate, 
which she may sell or charge as if she were a femme sole. Good- 
lett vr. Hanselt, 151. 

Same; how created.—The mere interposition of a trustee, in a con- 
vevance for the benefit of a married woman, does not create in 
her an equitable estate, as distinguished from one that is’ statu- 
tory, unless there are words showiing an intention to exclude the 
inarital rights of the husband. Rogers v. Torbert, 547. 


8. Same; how aliened, or charged.—Under the theory adopted by this 


court, in numerous decisions, as tothe power of 2 married woman 
to alienate or charge her equitable estate, when not restrained by 
the terms of the instrument creating it, she may mortgage it, 
jointly with her husband, as security for his or her own debt; 
and a power to sell, mortgage or convey, with her concurrence 
and consent in writing, given to the trustee by the instrument 
creating the estate, is not a prohibition or restraint of this power. 
Burrus & Williams v. Dawsen, 476. 


9. Same; how created, or charged.—A deed by which property is con- 


veyed to a married woman, ‘“‘to her sole and separate use, and as 
her sole and separate property in fee simple,’’ creates in her an 
equitable separate estate, which she may charge by any contract 
that would bind her if a femme sole; and her bond, or nete under 
seal, executed jointly with her husband, is a charge on it. Me- 
Cravey’s Adm’r v. Todd, 315. 


10. Same; purchase under consent decree in chancery.—When a married 


woman holds property under a deed which creates in her an 
equitable separate estate, and the creditors of the grantor seek, 
by bill in equity, to set aside the deed on the ground of fraud; if 
the creditors obtain a decree setting aside the deed, and subject- 
ing the property to sale for the payment of their debts, and the 
grantee becomes the purchaser at the register’s sale, she after- 
wards holds under that purchase, and not under the terms of the 
deed, and the property can not be subjected by her creditors as 
an equitable separate estate; but, where the creditors’ suit is 
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compromised, a decree being rendered for an agreed amount, the 
property sold for that sum, the grantee becoming the purchaser, 
and giving a mortgage on the property to secure it, all this being 
done by consent, the title of the grantee is not thereby affected, 
so far as the rights of third persons are concerned: she holds 
under the deed as before, subject to the mortgage, and the 
property may be subjected by her creditors as an equitable estate. 
Tb. 315. 

11. Mortgage of wife’s statutory estate.—Under repeated decisions of this 
court, a mortgage executed by husband and wife, on lands belong- 
ing to the wife’s statutory estate, as security for the debt of her 
husband, or a third person, is void. Rogers v. Torhert, 547. 

12. Mortgage obtained by duress.—Duress of the wile, practiced by the 
husband to obtain her signature to a mortgage, does not affect the 
validity of the mortgage, when the mortgagee was not privy to 
such duress, and did not connive at it, or in any way participate 
in it. Rogers v. Adams, 600. 

13. Statutory separate estate; for what debts liable.—The statutory 
separate estate of a married woman is not liable (Code, § 2711) 
for the price of tin gutters, pipes, and similar articles, used in the 
construction of a dwelling-house on her land. Ridley & Wife v. 
Hi reford & Timberlake, 261. 

14. Same.—*‘ Pipes, tobacco and cigars,” are not articles for which the 
wife’s statutory estate can be rendered liable (Code, § 2711); nor 
can it be rendered liable for wewspapers, under the strict construe- 
tion heretofore given to the statute, from which this court is 
unwilling to depart. Bradley & Wife v. Murray, 269. 

15. Same.—The statutory separate estate of a married woman is not 
liable (Code, § 2711) for the price or value of ‘lumber and labor 
in building and repairs on’? the family residence, a part of her 
property; noris a liability fastened on her estate by a bond, or 
note under seal, given by her and her husband, founded on such 
claim. MeCrare u's Adm’r v. Todd, 315. 

16. Same; remedy against.—The statutory remedy against the wife’s 
statutory separate estate, for debts chargeable on it by law (Code, 
§§ 2711-12), must be pursued during the life of the husband; and 

; when the creditor has failed to pursue this remedy, he can not, 

after the death of the husband, fasten a charge on her property by 
bill in equity, because she made his claim for labor and repairs 
available in a contest with other creditors, and was allowed the 
benefit of it. Jb. 315. 

17. Liability of wife’s statutory estate for necessaries, and how determined, 
In determining the liabilitv of the husband, at common law, for 
necessaries furnished to the wife, his condition and social position, 
and the value of his estate, were deemed proper criteria to be 
taken into consideration; and in determining the liability of the 
wife’s statutory estate for ‘tarticles of comfort and support of the 
family,” it is proper to consider, also, the value of her estate, in 
connection with that of her husband, and their rank and social 
position ; but it can not be asserted, as a legal proposition, that a 
recovery can not, in any case, be had against her property, with- 
out proof of the value of her separate estate. Bradley & Wife ev. 
Murray, 269, 

18, Same; taking husband's note for debt.—For articles of comfort and 
support of the household, suitable to the degree and condition in 
life of the family, while the wife’s statutory estate is made liable 
by law (Code, § 2711; Rev. Code, § 2376), the husband is also 
Hable personaliter; and when his note is taken tor the debt, and 
default is made in its payment at maturity, the liability of the 
wife’s estate is not discharged. Lewig & Wife v, Dillard & Jones, 1. 
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19. Same; wife’s authority to hushand making contract.—The liability of 
the wife’s property, for the price or value of such articles, depends 
only and entirely on the concurrence of the several facts which 
the statute makes elements of that liability; and her authority to 
her husband in making the contract of purchase is not one of 
those facts. J). 7. 

20. Same; quality and quantity of articles purchased.—Although the 
goods purchased may, in kind and quality, be ‘‘articles of comfort 
and support of the household, suitable to the degree and condi- 
tion in life of the family’’; yet, if the quantity is so great as to 
exclude the supposition that they were necessary to supply the 
wants of the family, or were intended for that purpose, the wife’s 
estate would not be liable; nor is her estate liable for the price of 
articles which were purchased and used to supply laborers em- 
ployed by the husband in cultivating her lands, and in cutting and 
hauling wood therefrom for sale. Jb. 7. 

21. Same; burden of proof—In an action against husband and wife, 
founded on an account contracted by the husband, no recovery 
can be had against the wife’s statutory estate, without proof of 
the particular items chargeable against it. 7b. J. 

Same; partial payments by husband.—Partial payments made by the 
husband, on his general account with a merchant, for supplies 
furnished and goods sold and delivered, some of which are charge- 
able against the wife’s statutory estate, must be credited on the 
account generally, without regard to the source from which the 
money was derived; and when an action on the account is 
brought against husband and wife, seeking to charge the wite’s 
estate with the articles for which it is by law made liable, she has 
no right to insist that such partial payments, so far as made with 
moneys arising from the use or profits of her property, should be 
applied exclusively to the items of the account for which her 
estate is liable. Jb. 7. 

23. Estoppel en pais against married woman, as to equitable separate 
estate.—A married woman, owning an equitable separate estate 
in lands, may contract in reference to it, or bind it by an estoppel, 
as if she were a femme sole; and if, without fraud or mistake, 
with full knowledge of the facts, and without coercion on the 
part of her husband, she induces a stranger to purchase from her 
trustee, she can not afterwards impeach the sale. Williams v. 
Baldridge, 338. 

24. Statutory separate estate; construction and effi ct of special statute.—A 
special statute, authorizing a married woman ‘‘to mortgage her 
separate estate under the laws of this State, in any manner she 
and her said husband may deem advisable, for the purpose of 
securing the payment of any debt or debts contracted by her said 
husband, or which he may hereafter contract, or for the purpose 
of raising money to pay the same’’; and declaring that its object 
and purpose was ‘‘to confer on her the same power to sell and 
convey or mortgage her statutory separate estate, with the advice 
and consent of her said husband, for the purposes aforesaid, which 
she would have if she were an unmarried woman,’’—does not 
make her a free-dealer, nor change the status or tenure of her 
property, nor enlarge her powers over it, except in the particulars 
specified, nor interfere in any manner with the husband’s powers 
as trustee, nor prevent it from being subjected to the payment of 
debts under the general statute. Bradley & Wife v. Murray, 269. 

Married woman’s capacity to act as trustee.——At common law, a mar- 

ried woman was not incompetent to act as the trustee of an 

express trust, and might exercise, in that capacity, all the powers 
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she could exercise if sole and unmarried; and this principle is 
strengthened by the policy of modern statutes, known as ‘‘Mar- 
ried Women’s Laws.’’ Harden v. Darwin & Pulley, 55. 
26. Implied, or resulting trust, as against wife-—A married woman may, 
also, in equity be declared a trustee im inritum, or by implication 
of law, even in favor of her husband. Jb. 55. 
27. Same; arising from payment of purchase-money.—When one person 
pays the purchase-money of land, while the title is taken in the 
name of another, a court of equity will, on clear and satisfactory 
evidence, hold the latter a trustee for the former; and this prin- 
ciple, which is favored in equity, will be applied, as between hus- 
band and wife, on clear proof of intention, where the legal title is 
taken in the name of the wife, and the purchase-money, or a part 
thereof, is paid by the husband; although the presumption arises 
in such case, in the absence of proof to the contrary, that it was 
intended as an advancement to the wife, or a provision for her. 
Th. 55 
28. When wife is necessary party to bill—When the husband purchases 
lands from an administrator, his wife being a distributee of the 
estate, and gives a receipt for so much of her distributive share in 
payment of the purchase-money, she is a necessary and indis- 
pensable party to a bill filed by him to compel a specific perform- 
ance of the contract; as acomplainant, if she approves and ratifies 
the purchase; if not, as a defendant. Sawyers v. Baker, 292. 

INDICTMENT. See Crimrxat Law, 8, 14, 18-20. 

INFANTS. 

1. Earnings of infaut.—The earnings of a child, during his minority, 
belong to his father, and may be subjected by creditors to the 
payment of the father’s debts, unless he had been previously 
emancipated by the father. Donegan v. Davis, 362. 

Emancipation.—Emancipatien vel non is, at most, a question of fact, 
to be determined by the circumstances in evidence; it is not 
necessary, in every case, to show an abandonment of home by 
the infant, or a disruption of family ties; itis sufficient, asin this 
case, to show that he supported himself, and paid for his board 

at home, his father being insolvent. Jb. 362. 

3. Statute of limitations; exception im Favor of infants.—Infaney is no 
answer to the statute of limitations (Code, § 5236), when the 
period prescribed as a bar to the action has elapsed, and the 
plaintiff has been of lawful age during three years of that time, 
before commencing his action. Tayloe v. Dugger, 445. 

4. Election by infant distributees; when made by a court of equity, in 
case of purchase of lands by administrator with trust funds. 
Parks vr. Parks, 326, 

INJURY TO TREES. 

1. Statutory penalty for cutting trees; set-of{—The statutory penalty 
for cutting down trees ** willfully and knowingly, without the 
consent of the owner’’ (Code, § 3551), is a fixed and definite sum, 
prescribed and ascertained by law; and a cause of action for such 
penalty, not being a demand ‘‘sounding in damages merely,’’ is 
available as a set-off. Rosser v. Bunn & Timberlake, 89. 

» Same; limitation of action: issue on defective pleading.—One year 
is the limitation of an action to recover the stautory penalty for 
cutting down trees without the consent of the owner (Code, § 3554) ; 
and such cause of action being pleaded as a set-off, to which it is 
replied that the “‘ claim is barred by the statute of limitations of 
one year,”’ if issue is taken on the replication without objection 
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to its legal sufficiency (Jb. § 2996), the court may, without error, 
instruct the jury that the claim is barred if more than twelve 
months intervened between the cutting of the trees and the com- 
mencement of the action. Jb. 89. 


INSOLVENT ESTATES. 


Filing claims, and objections thereto—When a claim against an in- 
solvent estate has been filed within the period preseribed by the 
statute, and no objection to its allowance is filed within the time 
allowed for filing objections (Code, §§ 2568, 2575), no objection to 
its validity or amount, as affected by matters existing at the ex- 
piration of the period allowed for filing claims, can afterwards be 
entertained by the Probate Court. Moore r. Winston’s Adm’r 296. 


2. Same; equitable relief against allowance of claim not objected to.—No 


objection having been filed, within the prescribed period, to the 
allowance of a claim duly filed, if the administrator afterwards 
asks equitable relief against its allowance, he must show a state 
of facts which would entitle him to relief against a judgment at 
law; that is, he must show fraud by the creditor, mistake, or ac- 
cident, and must negative negligence on his own part. Jb. 296. 


3. Same; removal of settlement into equity.—In the settlement of in- 


solvent estates, cases may arise in which the Probate Court, by 
reason of the want of equitable jurisdiction, can not administer 
adequate relief; but it requires a clear and strong case to justify 
the transfer of such settlement into the Chancery Court. Jb. 296. 


4. Same; same.—An administrator having placed in an attorney’s 


hands, for collection, settlement, or compromise, certain notes 
given for the purchase-money of lands, and constituting a lien on 
the lands, though the principal and his sureties were insolvent; 
and the attorney having settled the debt with one of the sureties, 
who had taken the land from his principal, and promised to pay 
the notes, by agreeing to take back the land in satisfaction of the 
debt, and tosurrender the notes to said surety ; which settlement 
was ratified and approved by the administrator, and the lands ac- 
cordingly surrendered, but the notes were not delivered up to the 
surety; and the attorney’s receipt for the notes was afterwards 
filed by the administrator, as a claim against the insolvent estate 
of the principal debtor, who died atter the compromise was 
effected by the attorney ; held, that the administrator de bonis non 
of the insolvent estate, who was appointed only four days before 
the expiration of the period allowed for filing objections to claims, 
and did not file any objections to the allowance of said claim, 
could not obtain equitable relief against the claim, because the 
attorney and the surety, to whom he applied for information, both 
assured him the notes had been settled and discharged. Jb. 296. 


INTEREST. 


Liability of commission-merchant for, on proceeds of sale of cotton, 
Tyree v. Parham’s Evecutor, 424. (See ComMission-MERCHANT, 1.) 
Liability of administrator for, on funds not invested. Nunn v. 


> \ 


Nunn, 35. (See Execurors AND ADMINISTRATORS, 3.) 


JUDGMENTS AND DECREES. 


1. Conclusiveness of judgment.—The principle established by the 


Duchess of Kingston’s case, as to the conclusiveness of a former 
judgment between the parties, though a strict rule, is recognized 
as a judicial axiom; each ingredient is an essential element of the 
rule—the parties must be the same, the subject-matter the same, 
the point must be directly in issue, and the judgment must be 
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rendered on that point; and if any one of these elements is want- 
ing, the judgment is not conclusive in a subsequent action. Gil- 
breath v. Jones, 129. 

2. Same.—A former judgment between the parties, on the same cause 
of action, is not conclusive in a second action, if the cause was 
discontinued, or the plaintiff took a non-suit, or there was no 
judgment on the specific matter in issue. Beadle v. Graham’s 
Adi’ r, 99, 102. 

3. Conelusiveness of judgme nt at law, as against equitable re lief between 
parties. —A judgment in an action at law, against the validity of 
an instrument as a deed for want of delivery, does not preclude a 
resort to equity to enforce it as a contract to convey. Jenkins v. 
Harrison, 345.. 

4. Same.—A partition of lands by parol, accompanied by possession 
according to its terms, is not available at law, in defense of an 
action by the party who has the legal title, or by his heirs, unless 
the possession has been continued long enough to effect a bar un- 
der the statute of limitations ; but, notwithstanding the judgment, 
it may be established and enforced in equity; and possession 
having been delivered, and the purchase-money paid, the con- 
tract is excepted from the operation of the statute of frauds. Yar- 
borough's Adm v. Avant. 426. 

5. Same.—-On a statement of the partnership accounts by a third per- 
son, by agreement between the partners, a balance being ascer- 
tuined to be due from one to the other, on which an action at law 
was brought, and a judgment recovered; the defendant in the 
judgment can not maintain a bill in equity to surcharge and falsify 
the accounts as stated, unless he first shows good cause for set- 
ting aside the judgment. Broda v. Gree nwald, 538 

6. Consent decree in equity.—Wen a married woman holds property 
under a deed which creates in her an equitable separate estate, 
and the ereditors of the grantor seek, by bill in equity, to set 
aside the deed on the ground of fraud; if the creditors obtain a 
decree setting aside the deed, and subjecting the property to sale 
for the payment of their debts, and the grantee becomes the pur- 
chaser at the register’s sale, she afterwards holds under that pur- 
chase, and not under the terms of the deed, and the property can 
not be subjected by her creditors as an equitable separate estate ; 
but, where the creditors’ suit is compromised, a decree being 
rendered for an agreed amount, the property sold for that sum, 
the grantee becoming the purchaser, and giving a mortgage on 
the property to secure it, all this being done by consent, the title 
of the grantee is not thereby affected, so far as the rights of third 
persons are concerned: she holds under the deed as before, sub- 
ject to the mortgage, and the property may be subjected by her 
creditors as an equitable estate. MeCrarey’s Adm’r ve. Todd, 315. 

7. Annual or partial settlements ¢ conclusiveness of.—Annual or partial 
settlements, by an executor, administrator, or guardian, are, on 
final settlement, to be presumed to be correct (Code, §§ 2531, 
2772); but this principle applies only to settlements made in con- 
formity to law, and not to an ex-parte statement of his accounts. 
Radjord’s Adm’r v. Morris, 288. 

8. Conclusiveness of probate decree. —When the administrator’s peti- 
tion, asking a sale of lands for the payment of debts, alleges that 
the widow has a statutory separate estate greater in value than 
her dower interest and distributive share of her husband’s estate 

Code, §§ 2715-16); and she is served with notice of the filing of 
the petition, but fails to appear: if she is to be regarded asa 
party to the proceeding, and her dower interest is to be considered 
as included in the sale, the decree is conclusive on her as to the 
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existence and value of her statutory separate estate, and she can 
not claim any part of the proceeds of sale. Bradford’s Adm’r v. 
Bradford, 952. 

Nale of decedent’s land under probate decree ; validity of order direct- 
ing conveyance to purchaser.—The court adheres to the decision in 
Dugger v. Tayloe, 60 Ala. 504, as to the necessity of notice to the 
administrator, of an application by the purchaser for a convey- 
ance of lands sold by the administrator (Code, § 2648), and the 
invalidity of an order for a conveyance rendered on such applica- 
tion without notice to the administrator. Tayloe v. Dugger, 444; 
also, Anderson’s Adm’r v. Bradley, 263. 

10. Amendment and substitution of records ; admissibility of parol evi- 
dence.—In the matter of amending records, nunc pro tunc, this 
court has always followed the English rule, which excludes parol | 
evidence, and allows such amendments to be made only on record 
evidence, or quasi record evidence ; but, on applications to sub- 
stitute records which have been lost or destroyed, parol evidence 
isadmissible. Lilly v. Larkin, 122. 

11. Completing imperfect minute-entries in Probate Court; evidence.—The 
statute which declares that ‘‘judges of probate have authority to 
complete the minute-entries and decrees in causes in their courts, 
when the same are incomplete on account of their failure to make 
the necessary entries at the time when they should have been 
made’’ (Code, § 702), is simply declaratory of an inherent power 
possessed by all courts of record at common law; and the statute 
not prescribing the kind or character of evidence which shall be 
received, the English rule must prevail, which excludes parol 
evidence. Jhb. 122 

12. Substitution of records in Probate Court.--Every court of record pos- 
sesses an inherent power to substitute any part of its records 
which have been lost or destroyed; and the Probate Court, being 
a court of record, may exercise this inherent power, although it 
is not among the courts enumerated in the statute providing for 
the substitution of lost or destroyed records (Code, §§ 555-58), 
which is merely cumulative to the former remedy and practice, 
as indicated in Adkinson v. Keel, 25 Ala. 521. Lilly v. Lar- 
kin, 110. 

13. Same ; defects in original record or decree.—The fact that the lost 
or destroyed record, being a decree rendered on an annual or 
partial settlement of an administrator’s accounts, was rendesed 
without the appointment of a guardian ‘ad litem for the infant 
distributees, or other defect of like character, does not affect the A 
right to substitute; the record, when substituted, possessing the 
same validity as the original, and neither more nor less. Jb. 110. 

14. Substitution of lost record ; when allowed.—The substitution of an 
alleged lost record ‘‘should be made only on clear and satisfactory 
evidence of the former existence, contents, and loss of the alleged 
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record ; and if the evidence leaves the matter doubtful, or uncer- a 
tain, the motion ought to be denied.’? Dabney v. Mitchell, 495. 
JURISDICTION. | 
1. Of Commissioners Court; in matter of providing for support of indi- 


gent persons. Henry v. Cohen, 382. 

2. Of Probate Court; nature of jurisdiction. Moore v. Winston’s 
Adm’ r, 296. 

3. Same; in grant of letters of administration. Burke v. Mutch, 568. 

4. Same; in substitution of lost records. Lilly v. Larkin, 122; Dabney 1] 
v. Mitchell, 495. 

5. Same; in ordering special election under ‘‘local option’ law. Tally 
v. Grider, 119. 
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JURORS, AND JURY. 

1. Trial of issue by court, without jury.—Since the statute authorizes 
an issue of fact to be tried by the court, without the intervention 
of a jury, by written consent of the parties (Code, § 3029), it may 
be questioned whether the failure of the record to show such writ- 
ten agreement, when no objection was raised in the court below 
based on the want of it, is available on error; and certainly, if the 
parties to the issue do not complain, other defendants, against 

{ whom judgment by nil dicit was taken, can not assign it as error. 
Heyman v. MeBurney, 511, 

2. Competency of bail as juror.—A_ person who is bail for the defend- 
ant’s appearance to answer the charge against him, is not com- 
petent to serve as a juror on his trial. Brazelton v. State, 96. 

3. Challenge of juror.—Where the prosecuting attorney challenged a 
juror who had taken his seat in the jury-box, and, on objection 
being made by the defendant, the challenge was withdrawn, and 
the juror directed to take his seat again, this action is not matter 
of exception on part of the defendant. Leonard v. State, 461. 





See, also, CHARGE oF Court To Jury. 


JUSTICE OF THE PEACE. 

1. Complaint, or statement on appeal.—On appeal from a judgment 
rendered by a justice of the peace, a judgment by default will 
be reversed on error, unless the record shows that a complaint, 
or statement of the cause of action, was filed; but, after judgment 

by nil dicit, or on verdict, without objection on account of the 

7 failure to file a complaint, it will be presumed that a complaint 

was waived, or that it has been lost. Heyman v. MeBurney, 511. 

Appeal bond; liability of sureties, on death of principal and insolvency 

of his estate.-—On appeal from a justice’s judgment, the appellant 

having died before the trial, his administrator pleaded the 
insolvency of his estate; and the issue being found in his favor, 

the judgment was thereupon certified to the Probate Court, as a 

claim against the estate, and was paid its pro rata share of the 
assets. //eld, that the sureties on the appeal bond were liable for 

the residue of the judgment. (Overruling Lunsford v. Baskins, 6 

Ala. 512.) Phillips, Burtoff & Co. ”. Wade, 58. 

3. Quashing execution.—A prohibition will not be issued by the Cir- 
cuit Court to quash, or prevent proceedings under an execution, 
improperly issued by a justice of the peace; because, whether 
the writ be void or voidable, the party injured by it has an 


9 





; adequate remedy by motion to quash before the justice ; and for 
the further reason, that the issue of an execution Is purely a min- 
isterial act. Atkins vr. Siddons, 453. 


LANDLORD AND TENANT. 
7. Lease construed, as to quantity of land for which rent was rese rvede 
Under a written lease of a tract of land situated on an island in 





a the Tennessee river, described as ‘‘all the lands on the island 
owned by the said’’ lessor, with a specified exception, ‘“‘said lands 
to be hereafter measured, to ascertain the amount of the same ;”’ 

the rent reserved being “eight per-cent per annum on the value of 


said lands, estimated at $35 per acre ;’’ held, that the rent was to 
be estimated on the number of acres in the entire tract, and was 


not limited to the cultivable portion; but that the road-bed and 
right of way of a railroad company, acquired by it prior to the 
lease, should be deducted. Williams v. Glover, 189. 

} 2. Parol evidence; admissibility and relevancy in construing written 


contract.—In the construction of a written lease, with the view of 
determining whether the rent per acre reserved was to be esti- , 
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mated on the entire tract, or on the cultivable portion only, it is 
not permissible to prove that another person had offered the stip- 
ulated price estimated on the entire tract. Jb. 18%, 


LEGACY AND DEVISE. 

Ss Di rise to widow during widowhood, or during life or widowhood, 
Under a devise to the testator’s widow for life, if she shall so long 
continue a widow, with a devise over in the event of her marrying 
again, the devise over is not dependent on the single contingency 
of her marriage, but takes effect on the determination of her 
estate, whether by death or marriage; but, under a devise to her 
by words creating an absolute estate, ‘“‘to hold the same during 
her widowhood,’ and to be cut down to a child’s portion in the 
event of her marriage, her estate can only be defeated or cut 
down by her marriage, and does not terminate at her death not 
having married. Fie “uv. Thompson's Adm’ r, 237.° 

2. Dervis for lift , with remainder to surviving children, and limitation 
over.—Under a devise for life to the sister of the testatrix, with 
remainder to her surviving children, and these words superadded : 
“But, if any one of my said sister’s children should die before 
receiving the share allotted under this will, and should leave a 
child or children, then the child or children of such decease 1 shall 
receive the portion that would have gone to the decedent ;’’ held, 
that the interest of a remainder-man, who survived the tenant for 
life, and then died before a partition of the property, leaving no 
child or children, was not thereby divested or determined. Drew's 
Adm’r v. Drew, 455. . 

3. Proceedings to recover legacy; defenses by exceutor.—An executor 
can not enjoin pr weedings in the Probate Court for the re- 
covery of a pecuniary legacy, on the ground that he made a ten- 
der of the money to the legatee, who refused to receive it, and 
that he was afterwards robbed, without negligence or other fault 
on his part, of the identical money tendered, which he had kept 
separate and apart: these defenses, if valid, involve simple ques- 
tions of fact, which the Probate Court is competent to determine. 
Newsom v. Thornton, 311. 

4. Same ; tender and refusal, and subse quent loss by roblhe ry.—As to the 
safe custody of the assets, even money assets of the estate, ‘‘it 
may be that an executor is not held to the extreme liability of an 
insurer, and there is much plausibility in the defense attempted 
in this case’’ (a proceeding for the recovery of a pecuniary legacy, 
the defense being a tender and refusal, and subsequent loss by 
robbery of the identical money); but the burden of proving such 

defense rests on the executor, and the evidence should be closely 
scanned ; and the legal question is not decided in this case, be- 
cause the evidence does not satisfactorily establish the alleged 
robbery. Jb. 377/. , 


LIEN. 


1. Of attorney, on moneys collected. Jackson v. Clopton, 29. (See 
Airorney at Law, 1.) 

2. Of execution, as affected by adverse possession. Barclay v. Smith, 
230, (See Execution, 3.) 

3. Same, as atfected by bankruptcy. Brown v. Newman, 275. See 
Execution, 4, 5.) © 

4. Statutory lien of mechanics and builders.—Under the law approved 
April 19, 1873, amendatory of §§ 3101-04 of the Revised Code, a 
statutory lien was declared in favor of ‘* mechanics and builders,’’ 
on buildings erected by them, and on the lot and parcel of land 
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LIEN—Continued. 
on which such buildings were erected, ‘‘for the price agreed upon, 
or compensiation to be paid, and materials used in the construc- 
tion thereof’’ (Sess. Acts 1872-3, pp. 117-19); but “no lien was 
given to a person who only sold materials to be used in the con- 
struction of a house, and which were so used. Davis, Moody & 
Co. v. Betz & Cullman, 206. 


LIMITATIONS, STATUTE OF. 


Limitation of action against railroad company.—A claim or de- 
mand against a railroad company, for damages on account of 
stock killed by its trains, must be presented to some one of the 
company’s agents, or sug thereon must be brought, within sixty 
days after the injury was done (Code, § 1701); and where the 
case is tried before the court without the intervention of a jury, 
the amount claimed being less than $20, and the statute is pleaded 
in detense, it is error to render judgment for the plaintiff, without 
proof of such presentment or commencement of suit. S. & N. 
Ala. Railroad Co. v. Reid, 250. 

Same.—An action for damages against a railroad corporation, for 
an injury to stock or cattle caused by negligence, there being no 
contract between the parties, must be commenced within one 
year from the time of the injury (Code, § 3231, subd. 6), the claim 
having been presented within sixty days. Huas v. Central Rail- 
road & Banking Co., 472. 

3. Pleading.—In courts of law, the statute of limitations must be 

specially pleaded, and is not available on demurrer. Ib. 472. 

4. Absence from State.—In the computation of time under the statute 
of limitations, when the defendant has been ‘‘absent from the State 
during the period within which an action might have been brought 
against him’’ (Code, § 3234), actual absence, without regard to 
residence or domicile, is the subject of the exception. Jb. 472. 

5. In favor of foreign corporation.—A foreign corporation, having a 
known place of business here, and an authorized agent upon 
whom process can be served, as required by constitutional pro- 
vision (Art. 14, § 4), may plead the statute of limitations in 
like manner asa domestic corporation or resident citizen. Jb. 

6. In favor of executor’s sureties; begins to run, when.—The statute 
of limitations in favor of the sureties of an executor or adminis- 
trator, on account of the derastarit of their principal (Code, 
§ 3226, subd. 7), begins to run, not from the commission of the act 
of negligence or maladministration, but from the judicial ascer- 
tainment of the principal’s liability for the act. Wright v. Lang, 





380. 

7. Exception in favor of infants.—Infancy is no answer to the statute 
of limitations (Code, § $256), when the period prescribed as a bar 
to the action has elapsed, and the plaintiff has been of lawtul age 
during three years of that time, before commencing his action. 
Taylor v. Dugge r, 440. 

8. Exceptions generally.—When a case is brought within any one of 


the specified exceptions to the statutes of limitation (Code, 
§§ 8234-36, 3242-4-5-7-9, 3250), the exception prevails, and « lomi- 
nates the rule; but all the exce ptions are specified in the statute, 
and the courts have no power to add to them. Barclay v. Smith. 
230, 

9. Limitation of action to recover statutory penalty for cutting trees; is- 
sue on defective pleading.—One year is the limitation of an action 
to recover the statutory penalty for cutting down trees without 
the consent of the owner (Code, § 3554); and such cause of ac- 
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tion being pleaded as a_ set-off, to which it is replied that the 
**claim is barred by the statute of limitations of one year,” if 
issue is taken on the replication without objection to its legal suf- 
ficiency (Jb. $2996), the court may, without error, instruct the jury 
that the claim is barred if more than twelve months intervened 
between the cutting of the trees and the commencement of the 
action. Rosser vr. Bunn & Timberlake, 89. 

19. Assignine nt of error On de Cree trom which appt al is harre d: joind r in 
error.—In a chancery cause, an assignment of error can not prop- 
erly be based on a decree from which an appeal was barred by 
the statute of limitations when the appeal was sued out; but the 
objection is waived by a joinder in error. Me Donald v. MeMahon’s 
Adm’r, 115. 


See, also, ApvERSE PossEssiIon. 


MANDAMUS. 


1. When writ lies —When a judicial officer refuses to hear and decide 
on a case properly before him, mandamus lies to compel him to 
act, but not to compel the rendition of any particular judgment 
by him: the power of the superior court, in awarding this writ, 
extends only to acts which are purely ministerial, and in the 
performance of which no judgment or discretion is required ; nor 
will the writ be awarded, in cases where, if issued, it would prove 
unavailing or fruitless. Eu parte Shaudies, 134. 

When awarded against probate judge-—When a claim against the 
county has been audited and allowed by the Commissioners 
Court, the issue of a warrant on the county treasurer, for its pay- 
ment, is a ministerial duty devolved by law onthe probate judge ; 
but that court has no power to compel him to draw his warrant, 
and the remedy to compel his obedience, the order not being void 
on its face, is a mandamus from the Circuit Court, at the suit 
of the person in whose favor the claim is allowed. Jack r. 
Moore . 184. 


MECHANIC’S LIEN. See Lien, 4. 
MORTGAGE. 


1. Description of property in mortgage.—‘One black mule, about eight 
years old,’? when the words are used, without more, in describing 
the animal conveyed by a mortgage, are not so general and in- 
definite as to render the mortgage void,.nor to exclude it as 
evidence of notice when properly recorded. Connally v Npra- 
gins, 2o8, 


» 
-~* 


2. Krasure or alteration.—When a mortgage, offered in evidence by a 


party claiming under it, bears on its face the marks of an erasure 
or alteration of the date, he may adduce evidence explanatory of 
such erasure or alteration, showing that it was made in good 
faith before or atthe time the writing was executed. Jb. 258. 

3. When absolute deed will be declared mortgage.—To sustain bill which 
seeks to have a deed, absolute on its tace, declared a mortgage, 
the evidence must be clear and convincing. In this case, the deed 
being executed by an administrator to his co-administrator 
officially, and conveying a house and lot which the grantor had 
bought a few days previously, taking the title in his own name, 
it was declared a mortgage at the instance of his heirs and per- 
sonal representative, on the ground that it was intended only to 
secure the payment of funds of the estate used in paying the 
purchase-money, on proof that the grantor continued to reside in 
it, paid taxes on it, and erected permanent improvements; and 


oe ee 
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that the grantee stated, to a person desiring to purchase, after the 
death of the grantor, ‘‘that he thought he had a mortgage on said 
premises, but, on examination of the papers, found that it was 
a deed which he held”? ; which statements were not denied or ex- 
plained by the grantee, who was not examined as a witness for 
himself, and denied the allegations of the bill without oath. 
Parks «. Parks, 326. 

4. Instrument construed as creating lien only, and not as mortgage.—A 
written instrument, given in consideration of advances made and 
to be made by the grantees to the grantor, and using these words : 
“T hereby declare the aforesaid advances, or the amount thereof, 
shall constitute a lien on my crop grown on the G. plantation in 
said county this year, in accordance with the act approved Janus 
ary 15th, 1866; and to further secure the payment of the afore- 
said obligation, 1 also hereby bargain, sell and convey unto the 
said S., agent, or assigns, the following described personal prop- 
erty,’’—coes not operate as a mortgage of the crop, nor convey 
any legal estate or interest therein. Evington v. Smith Bros. 
398. 

5. Consideration of mortgage ; admissibility of parol evidence.——-Under 
a bill to foreclose, or to redeem, the consideration of the mortgage 
debt is open to inquiry; parol evidence will be received to show 
a want of consideration, or the failure or illegality of the consid- 
eration; also, to establish a consideration of the same kind, not 
inconsistent with that which is expressed. But, the mortgage 
being a security only for the debt which was in the contempla- 
tion of the parties when it was executed, parol evidence can 
not be received to show that it was intended to secure other 
debts, equally meritorious, then existing between them, unless 
under a bill to reform on the ground of fraud .or mistake. 
Wilke rson v,. Tillman, 532. 

6. Same.—The consideration of the mortgage and secured note, as 
therein recited, being a debt for advances made and to be made, 
to enable the mortgagors to make a crop; and it being shown, in 
defense of a bill to foreclose, that the advances made during the 
current year were less than the amount specified, and had been 
paid; it is competent for the mortgagee to show, by parol, that a 
pre-existing debt, for advances made during the preceding year, 
was also included in the secured note and mortgage. Jb. 532. 

7. Mortgage of wife's statutory estate.—Under repeated decisions of this 
court, a mortgage executed by husband and wife, on lands belong- 
ing to the wife’s statutory estate, as security for the debt of her 
husband, or a third person, is void. Rogers v. Torbert, 547. 

8. Validity of mortgage, as against wife, when obtained by duress.—Du- 
ress of the wile, practiced by the husband to obtain her signa- 
ture to a mortgage, does not affect the validity of the mortgage, 
when the mortgagee was not privy to such duress, and did not 
connive at it, or in any way participate in it. Rogers v. Ad- 
ams, 600, 

9. When mortgagee is regarded as purchaser’ entitled to protection. 
An innocent mortgagee, who parts with value in presenti, or in- 
curs an obligation to do so in futurv, stands precisely as a pur- 
chaser of the absolute title, and is entitled to equal protection 
against secret trusts of which he had no notice. Jb. 600. 


NAVIGABLE STREAMS. 


1. Riparian rights on navigable river.—When a person owns lands on 
a navigable river, or an island in the river, his ownership extends 
to the margin of the water at ordinary stage, and embraces the 
land between high and low water mark. Williams v. Glover, 189. 


(13) 
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NEW TRIAL. 


1, New trial.—The proceedings had on a motion for a new trial, 
though incorporated in the bill of exceptions, are no part of the 
record proper, are not revisable, and can not be considered for 
any purpose. Tyree v. Parham’s Executor, 424. 


OVERRULED CASES. 

1. Lunsford v. Baskins, 6 Ala. 512, as to liabilities of sureties on 
appeal bond, after death of principal and insolvency of his estate, 
overruled by Phillips, Burtoff & Co. v. Wade, 52. 

2. Williams v. McConico, 44 Ala. 627, as to liability of commission- 
merchant, explained and limited by Tyree v. Parham’s Ex’r, 424. 


PARTITION. 


a Parol partition oflands; & pe cific performance of; conclusive ness of judge 
ment.—A partition of lands by parol, accompanied by possession 
according to its terms, is not available at law, in defense of an 
action by the party who has the legal title, or by his heirs, unless 
the possession has been continued long enough to effect a bar un- 
der the statute of limitations ; but, notwithstanding the judgment, 
it may be established and enforced in equity; and possession 
having been delivered, and the purchase-money paid, the con- 
tract is excepted from the operation of the statute of frauds. Yar- 
hborough’s Adm’r v. Avant, 526. 

3. Voluntary partition, between husband and wife; when upheld in 
equity. —Notwithstanding the statutory provision that ‘‘husband 
and wife can not contract with each other for the sale of any 
property” (Code, § 2709), and although a court of equity scans 
with a watchful and jealous eye all transactions between them ; 
yet, as between them, the general principle will be applied, that 
where parties have voluntarily done what the court would compel 
them to do, the transaction will be sustained; as where they 
make voluntary partition, executing mutual conveyances, of 
land partly paid for by each, the legal title being taken in the 
name of the wife alone. Harden v. Darwin & Pulley, 55. 

3. Sale of property for partition; payment of proceeds to probate judge. 
Under the statutes which were of force in August, 1861, the com- 
missioners appointed by the probate judge to sell property for 
partition among several joint owners, or tenants in common, were 
not authorized to pay over the proceeds of sale to the probate 
judge, nor was he authorized or required to receive the money 
officially ; and the subsequent statute; approved November 11th, 
1861, which authorized such payments to be made, could not 
operate retro-actively on a payment already made, and thereby 
convert its receipt into ani official act. McKee v. Griffin, 211. 


PARTNERSHIP. 


1. Action at law between partners.—One partner cannot maintain an 
action at law against the other, on any claim originating in their 
partnership dealings, until there has been a settlement of the 
partnership accounts, and a balance ascertained to be due from 
one to the other. Broda v. Greenwald, 538. 

2. Re-statement of partnership accounts; conclusiveness of judgment. 
On a statement of the partnership accounts by a third per- 
son, by agreement between the partners, a balance being ascer- 
tained to be due from one to the other, on which an action at law 
was brought, and a judgment recovered; the defendant in the 
judgment can not maintain a bill in equity to surcharge and falsify 
the accounts as stated, unless he first shows good cause for set- 
ting aside the judgment. Jb. 538. 
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PAYMENT. 


 e Applic ation of partial payments.—As to the application of partial 
payments on a running account, the common-law rule is abrogated 
by the statutory provision (Code, § 2091), which requires such 
payments to be first applied to the interest due. Bradley & Wife 
v. Murray, 269. 

2. Partial payments by husband, on general account.—Partial payments 
made by the husband, on his general account with a merchant, 
for supplies furnished and goods sold and delivered, some of 
which are chargeable against the wife’s statutory estate, must be 
credited on the account generally, without regard to the source 
from which the money was derived; and when an action on the 
account is brought against husband and wife, seeking to charge 
the wife’s estate with the articles for which it is by law made 
liable, she has no right to insist that such partial payments, so 
far as made with moneys arising from the use or profits of her 
property, should be applied exclusively tothe items ofthe account 
for which her estate is liable. Lewis & Wife v. Dillard & Jones, 1. 

3. Pre sumption as to payment and extinguishment of debt ; liability of 
sureties of executor or administrator.—As a general rule, the sure- 
ties of an executor or administrator are liable only for the assets 
which have come into the hands of their principal, or which he 
could have collected by the exercise of due diligence ; but, when 
a debt is due from him individually to the testator or intestate, 
the law presumes its instantaneous payment and extinguishment, 
and his sureties are bound for it. Wright v. Lang, 389. 

4. Pri sumption of payme nt from lapse of time.—A presumption of the 
payment of the purchase-money from mere lapse of time, in favor 
of a purchaser in possession under an executory contract, does 
not arise until after the expiration of twenty vears from the com- 
mencement of his possession. Tayloe v. Dugger, 445. 


PLEADING AND PRACTICE. 

1. Parties; action on bond of tax-collector, by county as person aggrieved. 
Although the official bond of a tax-collector is made payable to 
the State (Code, § 163), an action thereon may be maintained by 
the county, as the person injured or aggrieved (Jhb. § 2917), on 
account of the failure to pay over or account for moneys collected 
as county taxes. Dudley v. Chilton County, 593, 

2. Same; on official bond of county treasurer.—An action on the official 
bond of a county treasurer, after the expiration of his term of office, 
or removal from office, may be brought in the name of the county as 
the *‘person aggrieved’? (Code, § 2917), even if his successor in 
office might also sue; and the fact that the bond is made payable 
to the State, instead of the county (Jb. §§ 842, 181), does not affect 
the principle. Lewis v. Lee County, 480. 

Se Complaint, in action against county.—In an action against a county, 
on a claim which is required to be presented to the Commissioners 
Court (Code, §§ 827, 2903), the complaint must aver that it was 
duly presented, and was disallowed in whole or in part, and also 
that it was itemized and verified by affidavit when presented. 
Schroeder v. Colbert County, 157. 

4. Same; in action against railroad company.—In an action against 
a railroad company for injuries to stock, under the statute which 
has been declared unconstitutional (Code, § 1710), a complaint 
averring neither negligence nor intentional injury resulting from 
direct force, is neither in case nor trespass, and shows no cause 
of action; and an amended complaint, averring that the injury 
was caused by the negligence of the company’s servants, is 
allowable. Simpson v. M. & C. Railroad Co., 85. 
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10. 


11 


12. 


14. 


15. 


Detinue; description of property in complaint.—In detinue, or the 
statutory action for the recovery of specific property, the rule as 
to description is somewhat stricter than in trespass or trover, 
where damages only are recoverable; but, where the action is 
brought by an executor or administrator, to recover bonds which 
have never been in his possession, Lut which are alleged to be- 
long to the estate of his testator or intestate, less particularity of 
description is required than in other cases. David v. David's 
Adm’r, 139. 

Same.—**Bonds to the amount of $2,100, issued by the county of 
Wilson, State of Tennessee, and known as Wilson county bonds,’ 
without other descriptive words, is not a sufficient description of 
the bonds, for the recovery of which an administrator sues in this 
case; but the addition of words showing the denomination of the 
bonds, as ‘‘ two bonds of $1,000 each,’’ renders the deseription 
sufficiently certain and definite, without specifying the dates, 
class or numbers; and it is not necessary to allege the authority 
of the maker to issue them. Jb. 139. 

Common or special counts; when necessary or proper.—So long as a 
contract continues executory, the plaintiff is required to declare 
specially on it; but, when it has been executed on his part, and 
no duty remains but the payment of money by the defendant, a 
recovery may be had under the common counts. Beadle v. Gra- 
-ham’s Adm’r, 99. 

Same.——A recovery can not be had ona note, when part of the consid- 
eration was the price of guano imported and sold in this State, while 
the law was of force requiring fertilizers to be inspected, without a 
compliance with the requisitions of that law as to inspection, 
branding, &c.; but, if any part of the guano was sold after the 
repeal of that law, a recovery may be had, pro tanto, under the 
common counts. Pacific Guano Co. v. Mullen, 582. 

Duplicity.—A complaint is not demurrable for duplicity. Lewis v. 
Lee County, 480. 

Demurrer; specification of grounds.—That the complaint ‘‘does not 
show any ground or cause of action against the defendants,” is 
not a sufficient specification of any ground of demurrer, as re- 
quired by the statute (Code, § 3005). Grimmet v. Henderson’s 
Adm’r, 521. 

Same: what is available on.—An alleged fact, not appearing on the 
face of the complaint, is matter for a plea, but not a cause of de- 
murrer. Jb. 521. ° 

Same; what may be looked to.—A demurrer is addressed to matters 
apparent on the face of the pleading to which it is interposed, 
and it can not be aided by a reference to facts shown or stated in 
other parts of the record, especially facts which are disputab!e ; 
thus, on demurrer to the complaint, the summons can not be 
looked to, as showing the day on which the action was com- 
menced. Huss ». Central Railroad & Banking Co.. 472. 

Statute of limitations: how available.—In courts of law, the statute 
of limitations must be specially pleaded, and is not available on 
demurrer. Ib. 472. 

Summons: date and form of.—The date of a summons is not con- 
clusive as to the day on which it was in fact issued, nor is its 
form conclusive as to its character, whether an original, an alias, 
or a pluries: its true date, or the day on which it was in faet_ is- 
sued, may be proved, when necessary, to be different from that 
which it bears, and its form may be amended so as to show its 
true character. Jb. 472. 

Remedies against tortfeasors.—When a person has a cause of action 
against several tortfeasors, and sues one or more in detinue, he is 
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not thereby precluded from suing them, or either orany of them, 
jointly with the others, in trover. Gilbreath v. Jones, 129. 

16. Pleaof former recovery.—In trover for the conversion of chattels, a 
plea ot former recovery in detinue, not alleging that the question 
of ownership entered into the issue on the former trial, and was 
then decided, and not negativing the idea that the recovery in 
that case was because of a failure to prove the defendant’s pos- 
session, is fatally defective; and if a deceased defendant in the 
action of trover, as to whom the action has abated, was the de- 
fendant in the detinue suit, the plea is fatally defective, because 
the parties are not the same. Jb. 129. 

17. Oyer: when required in plea in abatement.—A plea in abatement on 
account of a defect in the writ, or in the affidavit for an attach- 
ment, must crave oyer of the writ or affidavit, and set it out, 
else it is subject to demurrer. Tommey, Gregg & Beck v. Gamble 
& Son, 469. 

i8. Affidavit to plea in abatement.—A plea in abatement in an attach- 
ment case, on account of defects in the affidavit for the writ, is 
not required to be sworn to (Code, § 2989), since the affidavit is 
matter of record. Jb. 469. 

19. Misnomer; idem sonans.—The doctrine of idem sonans applies to 
the two names Louis and Lewis, and the difference between them 
is not sufficient to support a plea in abatement for a misnomer. 
Block v. State, 493. 

20. Departure, in replication introducing new parties.—Action against 
railroad corporation, for injuries to stock; plea, that defendant 
had ceased to own or control the road, and was not interested in 
the control or ownership of it, at the time of the alleged injury ; 
replication, that the parties owning and controlling the road ‘‘run 
said property as a corporation, underthe name of ’’ the defendant 
corporation ; held, that the replication was demurrable, because 
it was a departure, and sought to introduce new parties. Western 
Railroad Co. v. Davis, 578. 

21, Argument of counsel to jury.—It is exceedingiy difficult to lay down 
a rule, beyond which counsel shall not be allowed to travel in 

their argument to the jury; and the presiding judge should not 
be severe in arresting the argument, because it may seem to him 
that the inference is forced, the analogy unnatural, or the argu- 
ment illogical; yet counsel should not be allowed to comment, in 
their address to the jury, on evidence which was offered and ex- 
cluded, and the court should arrest such argument on objection 
being made. Sullivan v. State, 48. 

22. Trial of issue by court, without jury.—Sinee the statute authorizes 
an issue of fact to be tried by the court, without the intervention 
of a jury, by written consent of the parties (Code, § 3029), it may 
be questioned whether the failure of the record to show such writ- 
ten agreement, when no objection was raised in the court below 
based on the want of it, is available on error; and certainly, if the 
parties to the issue do not complain, other defendants, against 
whom judgment by nil dicit was taken, can not assign it as error. 
Hi yman v. MecBurne y, O11. 

See, also, AMENDMENT; CoNTINUANCE; DisconTINUANCE; ER- 
ROR AND APPEAL. 








PRESUMPTIONS. 

1. Dedication of roads, publie or private ; presumption from user and 
lapse of time.—In the early settlement of the country, when most 
lands are unreclaimed forests, and constitute a part of the public 
domain, roads and ways over and through them are made and 
used when demanded by publie or private convenience ; and such 
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use of them, without any establishment or recognition as a high- 
way, not being worked or repaired by the public, is neither evi- 
dence of a dedication, nor the foundation of a prescriptive right 
of way. When the lands have been reclaimed, and such ways are 
left open for use, and are used by the public as highways, these 
acts may constitute the beginning of a prescriptive right of way, 
and, if continued for twenty years, without interruption, raise the 
presumption of a dedication, or grant to the public; and when 
positive acts are shown, or clear circumstances justify it, a pre- 
sumption of such dedication may arise in a shorter period of time. 
Rosser v. Bunn & Timberlake, 89. 

2. Pre sumption as to delivery of bond.—The possession of an executor’s 
official bond by the probate judge to whom it is payable, and his 
approval of it, raise the presumption that it was properly deliv- 
ered to him, and the oxus of rebutting this presumption is cast 
on the party who denies the validity of the bond. Wright v. 
Lang, J89, 

3. Presumption as to payment and extinguishment of debt.—As a general 
rule, the sureties of an executor or administrator are liable only 
for the assets which have come into the hands of their principal, 
or which he could have collected by the exercise of due diligence ; 
but, when a debt is due from him individually to the testator or 
intestate, the law presumes its instantaneous payment and ex- 
tinguishment, and his sureties are bound for it. Jh. 389. 

. Presumption of payment from lapse of time.—A presumption of the pay- 
ment of the purchase-money from mere lapse of time, in favor of 
a purchaser in possession under an executory contract, does not 
arise until after the expiration of twenty years from the com- 
mencement of his possession. Tuyloe v. Dugger, 444. 

5. That a public ojicer has performed his duty; presumption indulged 
against tax-collector, in action on official bond. Dudley v. Chilton 
County, 593. 

3. Presumption of gift or advancement, by husband to wife, when title 
to lands bought by him is taken in her name, and how such pre- 
sumption may be rebutted. Harden v. Darwin & Pulley 565. 

7. As to presumptions which will be indulged on error, see Error 
AND APPEAL. 


PROHIBITION. 

1. When prohibition lies—The writ of prohibition is designed to pre- 
vent the usurpation of jurisdiction by the inferior court or tribu- 
nal to which it is directed, and is never awarded, even in cases of 
usurpation or abuse of power, unless other remedies are inade- 
quate or inapplicable ; nor will it be granted to prevent acts which 
are purely ministerial. Atkins v. Siddons, 452. 

2. Same.—A_ prohibition will not be issued by the Circuit Court 
to quash, or prevent proceedings under an execution, improp- 
erly issued by a justice of the peace; because, whether the 
writ be void or voidable, the party injured by it has an 
adequate remedy by motion to quash before the justice; and for 
the further reason, that the issue of an execution is purely a min- 
isterial act. Jb. 453. 


RAILROADS. 

1. Action against railroad company, after sale under decree of fore- 
closure.—An action for damages can not be maintained against a 
railroad corporation, on account of injuries to stock by trains run- 
ning on its road, when such injuries occurred after the company 
had ceased to own or control the road, and while it was owned, 
operated and controlled by persons who had purchased its fran- 
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chise and property under a decree of foreclosure. Western Rail- 
road Co. v. Davis, 578. 

Same.—Action against railroad corporation, for injuries to stock ; 
plea, that defendant had ceased to own or control the road, and 
was not interested in the control or ownership of it, at the time of 
the alleged injury; replication, that the parties owning and con- 
trolling the road ‘‘run said property as a corporation, under the 
name of’? the defendant corporation; held, that the replication 
was demurrable, because it was a departure, and sought to intro- 
duce new parties. Jb. 578, 

Liability of railroad company for injury to stock.—The statute ap- 
proved February 3d, 1877, imposing an absolute liability upon 
railroad companies for stock killed or injured by their trains 
(Code, § 1710), which has been declared by this court to be un- 
constitutional (Zeigler v. South and North Alabama Railroad Com- 
pany, 58 Ala. 594), was not intended to apply to injuries caused 
by negligence, nor to intentional injuries resulting from direct 
force ; for which injuries, without the aid of the statute, a liability 
and remedy already existed. Simpson v. M. & C. Railroad 
Co., 85. 

Same; amendment of complaint.—A complaint founded on the 
statute, averring neither negligence nor intentional injury result- 
ing from direct force, is neither in case nor trespass, and shows 
no cause of action; and an amended complaint, averring that the 
injury was caused by the negligence of the company’s servants, is 
allowable. Jb. 88, 

Presentment of claim, and limitation of action.—A claim or de- 
mand against a railroad company, for damages on account of 
stock killed by its trains, must be presented to some one of thé 
company’s agents, or suit thereon must be brought, within sixty 
days after the injury was done (Code, § 1701); and where the 
case is tried before the court without the intervention ofa jury, 
the amount claimed being less than $20, and the statute is pleaded 
in defense, it is error to render judgment for the plaintiff, withou 
proof of such presentment or commencement of suit. S. & N. 
Ala. Railroad Co. v. Reid, 251. 

Same.—An action for damages against a railroad corporation, for 
an injury to stock or cattle caused by negligence, there being no 
contract between the parties, must be commenced within one 
year from the time of the injury (Code, § 5251, subd. 6), the claim 
having been presented within sixty days. Huss v. Central Rail- 
road & Banking Co., 472. 

Delivery of goods to consignee.—The undertaking of a common car- 
rier, as ,a general rule, includes the obligation to deliver goods 
safely, at the place of destination, either to the consignee, or to 
his authorized agent; but, in the case of railroad companies, by 
universal custom, personal delivery to the consignee or his agent 
is not required. S. & N. Railroad Co. v. Wood, 167. 

Notice of arrival of goods.—As to the necessity of notice to the con- 
signee, of the arrival of the goods at the \place of destination, 
there is a conflict in the authorities; but the preponderance of 
the decisions, contrary to the ancient rule, absolves railroad com- 
pantes from the duty of giving special notice. Ib. 167. 


. Liability of railroad company, as carrier and warehouseman, at station 


having agent or depot.—Where a railroad company has an agent or 
depot at the place of destination, the rule governing its liability, 
both as a common carrier and as a warehouseman, for goods re- 
ceived for transportation, is correctly stated in the case of Ala. & 
Ti wi. Rive rs Railroad Co. v. Kidd, 35 Ala, 209, Tb. 167. 
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10. Liability for goods shipped to ‘flag station,’’ having no depot or agent. 
A railroad company is not required by law to keep a warehouse 
or depot at every station along the line of its road, and may law- 
fully stipulate, either expressly or by implication, that it will as- 
sume no liability as a warehouseman at a ‘“‘flag station,’? where 
it has no depot or agent; and when the consignee is fully advised, 
at the time of shipment, that the company has no depot nor agent 
at such station, and it is not shown that the exigencies of its 
business required that it should have an agent or depot at that 
place, the liability of the company as a common carrier termi- 
nates with the sate delivery of the goods on the side-track at that 
point, and it assumes no liability asa warehouseman. Ib. 167. 

ll. Evtent of carrier's liability.—The liability of a common carrier, for 

goods received for transportation, is not contined to losses or,inju- 

ries resulting from the negligence of himself and his agents, but 
extends to and includes, in the absence of a special stipulation 
limiting it, every loss or damage which is not caused by the act of 

God, or of the public enemy. Jb. 167. 

Burden of proof, in case of damage or injury.—In an action against 
a common carrier, for a damage or injury to goods received by 
him for transportation, the general rule is, the damage or injury 
being shown, that the onus is on the carrier to show that his lia- 
bility terminated before the loss or damage occurred. Jb. 167. 

13, Relevancy of evidence as to quantity of corn delivered.—In an action 

against a railroad company as a common carrier, for the failure to 
deliver a quantity of corn received for transportation, the quantity 
received being a material question, the person who delivered it 
for the plaintiff having testified to the quantity, as ascertained 
from the number of barrels and the quantity of shelled corn 
measured out of one barrel; he may state, as a fact corroborating 
his measurement and calculation, that he afterwards filled the 
same barrel with corn out of the same crib, and again measured 
it out, with the same result as before. Jhb. 167. 


12 


. 


REGISTER IN CHANCERY. 

1. Power to issue execution, when sitting as probate judge.-—When a 
cause is transferred from the Probate Court to the register in 
chancery, on account of the incompetency of the probate judge to 
preside (Code, § 715), the register has power to issue execution on 
the judgment or decree rendered by him. Henderson v. Hender- 
son’s Adin’r, 556. 

2. Official bond; liability of sureties.—The sureties on the official bond 
of a register in chancery, executed in 1857, and conditioned as 
prescribed by law, are not liable for the default of their principal, 
us to moneys paid to him while acting in the capacity of probate 
judge, when there was no law of force at the time the payment 
was made, authorizing such payment to be made to the probate 
judge; and the subsequent passage of a law authorizing such pay- 
ments could not retroact upon an unauthorized payment already 
made, nor render the sureties liable for a default in reference to 
it. McKee v. Griffin, 211. 


REMOVAL OF CAUSES. 

1. Jurisdiction of State court.—When a suit is pending in a State court, 
the jurisdiction of that court is not ousted by the mere filing of a 
petition and bond for the removal of the cause into a court of the 
United States, but continues until the court has acted upon the 


petition, and determined that it is sufficient. Hx parte Jones, 
202, 
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2. Residence of parties, and change of domicile.—The question of juris- 
diction, when dependent on the residence or citizenship of the 
parties to a suit, is to be determined by their status at the time 
the suit is instituted, and is not affected by any subsequent change 
of domicile; hence, if both parties are resident citizens of the 
same State at the time the action is brought, neither can acquire 
the right to remove the cause to a Federal court by changing his 
own domicile. Jb. 202. 

3. When petition must be filed.—Under the act of Congress approved 
Mareh 3d, 1875 (18 U.S. Stat. 470, § 3), a petition for the removal 
of a cause into the Federal court, on account of local prejudice, 
must be filed in the State court ‘‘before or at the term at which 
said cause could be first tried,’? and comes too late after several 
continuances, no excuse being shown for the delay. Jb. 202. 

ROADS. 


a Presumption of di dication, from user and lapse of time.—In the early 
settlement of the country, when most lands are unreclaimed 
forests, and constitute a part of the public domain, roads and 
Ways over and through them are made and used when demanded 
by public or private convenience; and such use of them, without 
any establishment or recognition as a highway, not being worked 
or repaired by the public, is neither evidence of a dedication, nor 
the foundation of a prescriptive right of way. When the lands 
have been reclaimed, and such ways are left open for use, and are 
used by the public as highways, these acts may constitute the 
beginning of a prescriptive right of way, and, if continued for 
twenty years, without interruption, raise the presumption of a 
dedication, or grant to the public; and when positive acts are 
shown, or clear circumstances justify it, a presumption of such 
dedication may arise in a shorter period of time. Rosser v. Bunn 
& Timberlake » 39. 

SET-OFF. 

1. What demand is available.—In trespass for injuries to lands, enter- 
ing on them, cutting and carrying away timber, and hauling away 
sand, the recovery is not confined to the actual injury done, but 
exemplary damages may also be given by the jury; hence, such 
cause of action, ‘‘sounding in damages merely’? (Code, § 2991), 
which the law is not capable of measuring accurately by a 
pecuniary standard, is not available as a set-off. Rosser v. Bunn 
& Timberlake, 89. 

2. Same.—The statutory penalty for cutting down trees “willfully and 
knowingly, without the consent of the owner’’ (Code, § 3551), is 
a fixed and definite sum, prescribed and ascertained by law; and 
a cause of action for such penalty, not being a demand ‘‘sounding 
in damages merely,”’ is available as a set-off. Jb. 89. 

3. Right of set-off by surety, or retainer, does not accrue until payment 
ot the debt for which he is bound. Tyree v. Parham’s Ewecutor, 


AOL 


4vde 
SHERIFF. 

l. Sale under execution, afte r expiration of term of office. —When a 
sheriff has levied an execution on personal property, it is his 
duty to make the sale notwithstanding the expiration of his term 
of .office since the levy, and he can not discharge himself from 
liability by delivering the execution to his suecessor in office: the 
statute requiring official books, papers, &c., to be delivered by an 
otticer to his successor (Code, § 206), does not apply in such case. 
Ryan v. Couch, 244. 
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STATUTES. 

1. Construction of statute-—When a statute is equally susceptible of 
two constructions, one of which isin harmony with a settled prin- 
ciple of the common law, and the other in abrogation of it, the 
courts will adopt the former. Ryan v. Couch, 244. 

2. Statutes omitted from Code.—A general statute of a public nature, 
in foree when the Code of 1876 was adopted and promulgated, 
and not embraced therein, was repealed by virtue of such omis- 
sion and the laws providing for the preparation, revision, adop- 
tion and promulgation of that Code; and such omitted statute 
could not again become operative, without a legislative re-enact- 
ment in accordance with constitutional requirements. Carmichael 
v. Hays, 543. 

3. Title and subject-matte rof special law, under constitutional provisions. 
A special statute, which prohibits the sale of spirituous liquors 
within a specified distance from two churches, situated in differ- 
ent counties, is not violative of the constitutional provision (Art. 
4, § 2) which declares, ‘‘Each law shall contain but one subject.” 
Block v. State, 4923. 

Territorial ope ration of laws; local jurisdiction of off nses partly per- 
petrated in different countries.—The laws of each country or nation 
are local in their nature, and can have no extra-territorial opera- 
tion; yet a law which provides for the punishment of a criminal 
offense partly perpetrated within the jurisdiction, or commenced 
there and consummated elsewhere, is a legitimate exercise of legis- 
lative power, and not obnoxious to any constitutional provision. 
Green v. State, 40. 


SUBSTITUTION OF LOST RECORDS. 

1. Substitution of records in Probate Court.--Every court of record pos- 
sesses an inherent power to substitute any part of its records 
which have been lost or destroyed ; and the Probate Court, being 
a court of record, may exercise this inherent power, although it 
is not among the courts enumerated in the statute providing for 
the substitution of lost or destroyed records (Code, §§ 555-58), 
which is merely cumulative to the former remedy and practice, 
indicated in Adkinson v. Keel, 25 Ala. 521. Lilly v. Larkin, 110. 

2. Same; admissibility of parol evidence; revision of decree on error. 
On an application for the substitution of lost or destroyed records, 
parol evidence is admissible; and the court below having peculiar 
opportunities for judging of the credibility and weight of the evi- 
dence, the appellate court is not inclined to reverse its finding on 
the facts, unless clearly convinced that it is erroneous. Jb. 110. 

3. Same ; defects ‘n original record or decree-—The fact that the lost 
or destroyed record, being a decree rendered on an annual or 
partial settlement of an administrator’s accounts, was rendered 
without the appointment of a guardian ad litem for the infant 
distributees, or other defect of like character, does not affect the 
right to substitute; the record, when substituted, possessing the 
same validity as the original, and neither more nor less. Jb. 110. 

4. Relevancy of evidence as to existence of lost record.—On motion to 
substitute a probate decree alleged to have been lost, the former 
existence of which is denied; the probate judge having testified 
to the rendition of the decree, and its entry in a book kept by him, 
though it was not entered on the minute-book kept by his clerk; 
a witness who was frequently in the office, and saw the clerk 
writing there, may testify that ‘‘he saw the clerk entering up 
minutes from the order-book kept by the judge, that he copied 
said orders from a form-book, and that he never saw him copying 
decrees from any other book;’’ such testimony tends, though 
slightly, ‘‘to show that, if the decree had ever existed, it would 
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SUBSTITUTION OF LOST RECORDS—Continued. 
not have been found elsewhere than on the book in which it was 
said to have been entered by the judge.’”’ Dabney v. Mitchell, 495. 

5. Same.—The alleged lost decree being a decree rendered on the 
final settlement of a guardian’s accounts, the record of a proceed- 
ing to amend the decree nunc pro tunc, at a term subsequent to 
the alleged loss, and an account-current for final settlement sub- 
sequently filed, being inconsistent with the alleged lost decree, 
are relevant evidence on the motion to substitute. Jb. 494. 

6. Same.—The minute-book of the court, containing entries of its 
proceedings, and of all decrees similar to that claimed to have 
been entered elsewhere, but showing no entry as to the particular 
decree in controversy, is also relevant and competent evidence. 
Th. 495. 

7. Sufficiency of evidence.—The substitution of an alleged lost record 
‘*should be made only on clear and _ satisfactory evidence of 
the former existence, contents, and loss of the alleged record; 
and if the evidence leaves the matter doubtful, or uncertain, 
the motion ought to be denied.”? Ib. 495. 


SUMMARY PROCEEDINGS. 

1. Against tax-collector and sureties —The summary remedy, by notice 
and motion, against a defaulting tax-collector and the sureties on 
his official bond, as contained in the Revised Code of 1867 

§§ 3059-60), having been omitted from the Code of 1876, and not 
having been since re-enacted as a law, is no longer of force. 
Carmichael v. Hays. b48. 

2. By county, against defaulting tax-collector.—A summary remedy is 
given by statute toa county, against the tax-collector and his 
sureties, for his failure to pay to the county treasurer, within the 
time prescribed by law, ‘‘any money he has collected or received 
for the county”? (Code, § 3396); but the remedy can not be ex- 
tended to the recovery of damages for his negligence in failing to 
collect moneys which he could and ought to have - collected. 
Dudle yet. ( hilton County, 198, 

3. Same.—Toauthorize a recovery in such proceeding, it is not nec- 
essary that the evidence should show with mathematical precision 
the exact amount collected and not paid into the treasury. The 
presumption must be indulged, in the absence of proof to the con- 
trary, that he did his duty, and collected all the taxes which he 
ought to have collected; and when the entire amount of taxes 
assessed, the amount allowed for errors and insolvency, and the 
amount of payments made to the county treasurer, are established 
by proper evidence, enough is shown to authorize a recovery. 
Tb. 593. 

SUMMONS. 

1. Date and form of. —The date of a summons is not conclusive as to 
the day on which it was in fact issued, nor is its form conclusive 
as to its character, whether an_ original, an alias, or a pluries: its 
true date, or the day on which it was in fact issued, may be 
proved, when necessary, to be different from that which it bears, 
and its form may be amended so as to show its true character. 
Huss v. Central Railroad & Banking Co., 472. 


SURETIES. 

1. Liability of sureties.—The liability of the surety is only accessorial, 
and can not, asa general rule, exceed that of the principal; but 
this rule does not apply, where the law reduces or absolves the 
liability of the principal, without the fault or procurement of the 
creditor. Phillips, Burtoff & Co. v. Wade, 53. 
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A ppe al bond; liability of sureties, on death of principal and insolvency 
of his estate.—On appeal from a justice’s judgment, the appellant 
having died before the trial, his administrator pleaded the 
insolvency of his estate; and the issue being found in his favor, 
the judgment was thereupon certified to the Probate Court, as a 
claim against the estate, and was paid its pro rata share of the 
assets. Held, that the sureties on the appeal bond were liable for 
the residue of the judgment. (Overruling Lunsford v. Baskins, 6 
Ala. 512.) Jb. 53. 

‘ontribution between co-sureties.—As between co-sureties, the liabil- 

ity to contribution arises when the common obligation is assumed ; 

and each stands to the other, from that time, in the relation of an 
existing creditor, though the liability is contingent until the debt 

is paid. Jenkins v. Lockard’s Adm’r, 377. (See Bonpns, 9.) 

Official bonds; liability of sureties.—The sureties on an official bond, 
conditioned as prescribed by statute (Code, §§ 163, 179), are bound 
for the default of their principal in the discharge of new duties 
imposed upon him by on subsequent to the execution of the 
bond; but the liability is limited to duties enjoined, imposed, or 
sanctioned by law—that is, official duties—and does not extend to 
private acts, not within the line of official duty and authority, and 
not under color of office. MeKee v. Griffin, 211. 

Delivery of bond by surety, as escrow; waiver and estoppel.—The 
surety on a bond, when sued, may, under a special plea of non 
est factum, show that he signed it, and left it with his principal as 
an escrow, to be delivered only on the express condition that 
other named persons should also sign it as sureties, and that it 
was delivered in violation of this condition; but, in such case, if 
the surety, knowing that the bond has been delivered, or being 
chargeable with notice of its delivery, suffers the principal to 
act under it without objection, this amounts toa waiver of the 
condition, and estops him from setting it up in avoidance of his 
liability. Wright v. Lang, 389. 

Statute of limitations, as in favor of executor’s sureties: begins to run, 
when.—The statute of limitations in favor of the sureties of an 
executor or administrator, on account of the devastavrit of their 
principal (Code, § 3226, subd. 7), begins to run, not from the com- 
mission of the act of negligence or maladministration, but from 
the judicial ascertainment of the principal’s liability for the act. 
Th. 389. 

Surety’s right of set-off or retainer.—A surety, until he has paid the 
debt for which he is liable, has no claim or demand available as a 
set-off against his principal, or his principal’s estate, and has no 
right to retain, as against the demand of the principal’s executor 
or administrator, moneys in his hands belonging to the estate. 
Tyree v. Parham’s Executor, 424. 

Liability of sureties on executor’s bond, for unsatisfied judgment 
against principal.—A judgment against an executor in his official 
capacity, and an execution thereon duly returned ‘‘No property 
found,’”’ conclusively establish a devastavit; and the sureties, 
when sued on their bond, are estopped from asserting anything to 
the contrary. Grimmet v. Henderson’s Adm’r, 521, 

Liability of sureties of executor or admin istrator.—As a general rule, 
the sureties of an executor or administrator are liable only for the 
assets which have come into the hands of their principal, or which 
he could have collected by the exercise of due diligence ; but, 
when a debt is due from him individually to the testator or 
intestate, the law presumes its instantaneous payment and 
extinguishment, and his sureties are bound for it. Wright v. 
Lang, J89, 
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TAX-COLLECTOR. 


Bond of tax-colli ctor; to whom payable, and who may sue on it.—The 
official bond of a tax-collector is properly made payable to the 
State (Code, § 163); and anaction thereon may be maintained by 
the county, as the person injured or aggrieved (Jb. § 2917), on 
account of the failure to pay over or account for moneys collected 
as county taxes. Dudl yv. Chilton Countu, 593. 

2. Summary remedy by county, against defaulting tax-collector.—A sum- 
mary remedy is given by statute to a county, against the tax- 
collector and his sureties, for his failure to pay to the county 
treasurer, within the time prescribed by law, ‘‘any money he has 
collected or received for the county”’ (Code, § 3396); but the 
remedy can not be extended to the recovery of damages for his 
negligence in failing to collect moneys which he could and ought 
to have collected. Jb. 593. 

3. Same.—To authorize a recovery in such proceeding, it is not neces- 
sary that the evidence should show with mathematical precision 
the exact amount collected and not paid into the treasury. The 
presumption must be indulged, in the absence of proof to the con- 
trary, that he did his duty, and collected all the taxes which he 
ought to have collected; and when the entire amount of taxes 
assessed, the amount allowed for errors and insolvency, and the 
amount of payments made to the county treasurer, are established 
by proper evidence, enough is shown to authorize a recovery. 
Th. 593. 

4. Official books of covnty treasure r.—The book whieh the county 
treasurer is required to keep, showing the payments made to him 
by the tax-collector on account of county taxes (Code, § 845), is 
an official public document; and the entries therein, being made 
under the sanction of an official oath, are prima facie correct, and 
are competent evidence as against the tax-collector of the facts 
stated. Jb. 5938. 

&. Summar y proce ding agains tax-collector and sureties.—The sum- 
mary remedy, by notice and motion, against a defaulting tax- 
collector and the sureties on his official bond, as contained in the 
Revised Code of 1867 (§§ 3059-60), having been omitted from the 
Code of 1876, and not having been since re-enacted as a law, is no 
longer of force. Carmichael v. Hays, 543. 

6. Settlement of ta r-collector’s accounts with Commissioners Court; con- 
clusiveness of.—A settlement of the accounts of a tax-collector 
with the Commissioners Court of the county, and a discharge or 
receipt in accordance with the settlement, are prima facie cor- 
rect, and impose the onus of proof on the party who afterwards 
disputes its correctness; but it is not conclusive. Kilpatrick v. 
Pickens County, £22, 


TAXES. 

1. When action lies to recover illegal taves.—An action lies againsta 
municipal corporation, to recover back taxes illegally assessed 
and collected under an unconstitutional law ; but, to support such 
an action, the plaintiff must show, not only that the tax is illegal 
and void, and that the money has been paid over to the corpora- 
tion by the collecting officer, but also that it was paid under com- 
pulsion, or its legal equivalent. Raisler v. Mayor & Council of 

{thens, 194. 

Same ; whether payment is voluntavy or compulsory.—A payment by 
the tax-payer, whether made to procure the release of a seizure 
already made under a tax-warrant, or to prevent a seizure threat- 
ened and immediately apprehended, accompanied with a protest, 
and notice of an intention to sue to recover back the money, is 
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compulsory, and the money may be recovered; but a payment 
before demand made by the collector, or before any threat or step 
on his part indicating an intention to levy, is voluntary, though 
accompanied with a protest and notice of an intention to sue. 
Ib. 194. 

TENDER. 

1. Sufficiency of. —A tender of money must, as a general rule, be ab- 
solute, and not coupled with conditions; and though the party 
making it may annex a condition which the contract gives him a 
right to require, and which is not prejudicial to the other party, 
he can not annex a condition the acceptance of which would 
prejudice the legal rights of the-other. Wi/hite v. Ryan, 106. 

2. When authorized.—At common law, a tender could only be made 
when the demand was in the nature of a debt, being either a sum 
certain, or capable of being made certain by mere arithmetical 
calculation : it could not be pleaded in an action on the case, nor 
in any action for the recovery of unliquidated damages strictly ; 
and the only statutory exception, it seems, is in actions of slander. 
Ib. 106, 

3. Production of money; waiver of.—A tender, not accompanied with 
the production of the money, is insufficient, and may be refused 
on that ground; but, if the tender is refused only on another 
ground, specifically assigned, the production of the money is 
waived. Jh. 106. 

. Tender of balance due by purchase r.—A tender of the balance of 
purchase-money due, on the basis of the contract alleged and 
proved, is not essential to perfect the purchaser’s right to a spe- 
cific performance, when it is shown that such tender, if made, 
would have been refused by the vendor as full payment. Stewart 
v. Cross, 22 

TRESPASS. 

1. Damages.—In trespass for injuries to lands, entering on them, cut- 
ting and carrying away timber, and hauling away sand, the re- 
covery is not confined to the actual injury done, but exemplary 
damages may also be given by the jury; hence, such cause of ac- 
tion, ‘sounding in damages merely”’ (Code, § 2391), which the law 
is not capable ‘of measuring accurately by a pecuniary standard, is 
not available as a set-off. Rosser v. Buan & Timberlake, 89. 

2. Damages against indemnitors of sheriff for illegal levy or seizure of 
goods.—The makers of a bond of indemnity, given to induce the 
sheriff to levy on goods in the possession of a person who is not 
a party to the process, may be held liable in trespass for com- 
pensatory damages, on the “ground that they were co-tres- 
passers with the sheriff in the wrongful act; but. when the 
evidence does not show that they authorized the sheriff to 
execute the process wantonly, recklessly, or with circumstances 
of aggravation, and such authority can not be implied, they 
are not liable for exemplary damages, unless such acts on the 
part of the officer were probably consequent on the making of 
the levy, or were ratified by them. Lienkauf & Strauss v. 

Morris, 406. ‘ 

3. Measure of damages.—In trespass for seizing and selling plaintiff's 
goods, under legal process against another person, the measure of 
damages is, at least, the value of the goods at the time of the 
seizure, with interest thereon, to the date of the judgment; and 
this amount can not be reduced, by deducting the expenses in- 
curred by the officer in the safe-keeping or sale of the goods. 
Ib. 406. 
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TRIAL OF RIGHT OF PROPERTY. 


1. Bond by claimant.—Under the statute approved February 19, 
1867 (Rev. Code, § 3016), a claimant of property, on which an ex- 
ecution was levied, was relieved from giving ‘‘sufficient surety’’ 
on his bond, but was not prohibited from giving sureties; and if 
he voluntarily executed a bond with sureties without any compul- 
sion on the part of the sheriff, and the property was thereupon 
delivered to him, such bond is supported by a sufficient consid- 
eration, and is valid as a common-law obligation. Jenkins v. 
Lockard’s Adm’r, 377. 

2. Claim by stranger.—A stranger may interpose a claim to property 
on which an attachment has been levied, before it has been re- 
plevied by the defendant, on making affidavit, and giving bond 
conditioned as prescribed by the statute (Code, §§ 3290, 3541) ; 
but, in this case, he does not act for the benefit of the defendant, 
and can not be required, in any event, to restore the property to 
him; nor can he discharge himself from liability on his bond, by 
returning it to the sheriff, without the assent of the plaintiff in 
attachment. Rhodes & Broadfoot v. Smith, 174. 

3. Waiver of defects in claim bond.—When a claim is interposed to 
property on which an attachment has been levied, the bond re- 
quired by the statute being intended for the benefit of the plain- 
tiff, he may waive any defects or irregularities therein; and the 
failure to object, at some proper stage of the proceedings, to any 
defect or irregularity which might be cured by amendment, is a 
waiver of it. Jhb. 174. 

4. Same.—In this case, the bond executed by the claimant being in 
form and substance a replevy bond, but accepted and treated, 
without objection, as a regular claim bond; and a trial of the 
right of property, as if regularly instituted, having been con- 
ducted and carried on for eight years, during which there was a 
mistrial of the cause; held, that the defects in the bond were 
waived, and the plaintiff could not then have the claim suit struck 
from the docket, and the bond returned forfeited as an ordinary 
replevy bond. Jb. 174. 

5. Declaration of pe rson in posse ssion of property attached.—The decla- 
ration of the defendant in attachment, made to the officer at the 
time of the levy of the writ on personal property in his posses- 
sion, to the effect that the property did not -belong to him, being 
explanatory of possession, and in disparagement of his own title, 
is competent evidence for the claimant, on a trial of the right of 
property under the statute. Wright v. Smith, 514. 

6. Replery bond ; admissibility as evidence against claimant.—The re- 
plevy bond executed by the defendant in attachment, not reciting 
or asserting any right or interest in the property attached, is not 
admissible evidence against the claimant, ‘‘as a circumstance to 
show title in the defendant in attachment at the time of the 
levy :’’ as to the claimant, such bond is res inter alios acta. Ib. 
514. 


TROVER. 


1. What title will support action.—Trover can not be maintained by a 
party who had no legal estate or interest in the property con- 
verted, but only a lien created by contract, or a right to charge it 
with the payment of adebt. Evington v. Sinith Brothers, 398. 

2. Abatement and revivor of action.~—In trover against two, the death 
of one of them operates a severance, and the action can not be re- 
vived against his personal representative; and if revived, the 
order of revivor may be set aside at a subsequent term. Gil- 
breath v. Jones, 129. 
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3. Plea of former recovery.—-In trover for the conversion of chattels, a 
plea of former recovery in detinue, not alleging that the question 
of ownership entered into the issue on the former trial, and was 
then eid, and not negativing the idea that the recovery in 
that case was because of a failure to prove the defendant’s posses- 
sion, is fatally defective; and if a deceased defendant in the 
action of trover, as to whom the action has abated, was the de- 
fendant in the detinue suit, the plea is fatally detective, because 
the parties are not the same. Jb. 129. 

TRUSTS. 

1. Married woman’s capacity to act as trustee.--At common law, a mar- 
ried woman was not incompetent to act as the trustee of an 
express trust, and might exercise, in that capacity, all the powers 
she could exercise if sole and unmarried; and this principle is 
strengthened by the policy of modern statutes, known as ‘* Mar- 
ried Women’s Laws.”? Harden v. Darwin & Pulley, 55. 

2. Implied, or resulting trust, as against wife-—A married woman may, 
also, in equity be declared a trustee in ineitum, or by implication 
of law, even in favor of her husband. Jb. 55, 

3. Resulting trust, arising from payment of purchase-money.—W hen one 
person pays the purchase-money of land, while the title is taken in 
the name of another, a court of equity will, on clear and satisfactory 
evidence, hold the latter a trustee for the former; and this prin- 
ciple, which is favored in equity, will be applied, as between hus- 
band and wife, on clear proof of intention, where the legal title is 
taken in the name of the wife, and the purchase-money, or a part 
thereof, is paid by the husband ; ahhoughs the presumption arises 
in such case, in the absence of proof to the contrary, that it was 
intended as an advancement to the wife, or a provision for her. 
Ib. 55 

4. Equitable lien on lands, for purchase-money paid.— A married woman 

can not assert an equitable lien on lands purchased by her hus- 
band, on the ground that her funds were used by him in paying 
the purchase-money, when the proof shows that the payment was 
in fact made with moneys borrowed by him on his individual 
credit, which he intended to repay from his wife’s funds when 
received.—Crutcher v. Taylor, 217. 

5. Purchase of lands held in trust; when purchaser will be protected in 
payment of purchase-money.--A purchaser of lands held in trust 
for a married woman and her children-as remainder-men, who is 
induced by her representations to enter into the contract with her 
trustee, will be protected in the payment of the purchase-money 
as stipulated, before notice of dissent on her part; but, if he ex- 
ecutes his notes for the purchase-money, payable to creditors of 
the husband, and she files a bill to enforce a vendor’s lien on the 
land, or such bill is filed by a succeeding trustee with her ap- 
proval, the purchase-money can not be appropriated, against her 
consent, to the payment of such notes. Williams v. Baldridge, 308. 


USURY. See Contract, 5. 


VENDOR AND PURCHASER. 

1. When title passes under contract for sale of goods.—Under a con- 
tract for the sale of goods, if anything remains to be done by 
either party before delivery, as to determine the price, quantity, 
or idcntity of the thing sold, the contract is merely executory, 
and the title does not pass to the purchaser: but, under a contract 
for the sale of several hundred bales of cotton at a stipulated 
price, the purchaser reserving the right to inspect and re-weigh 
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it, and to reject such bales as may be found to be falsely packed, 

the title passes when the cotton is delivered, the warehouse re- 

ceipts surrendered, and the price paid, except five dollars per 
bale which, by the terms of the contract, was retained by the 
purchaser as security on account of the bales which might be 
found to be falsely packed. Allen, Bethune & Co. v. Maury & 

C'o., 10. 

Waiver of right of rescission.—When a written contract for the sale 

of lands reserves to the vendor the right to rescind the contract, 

if full payment of the purchase-money is not made by a certain 
day, and to treat partial payments as rent money, he waives this 
right by continuing to receive partial payments after that day. 

Stewart v. Cross, 22. 

3. Alteration of contract afte r partial pe rformance; usury.—When 
a contract for the sale of lands has been taken out of the operation 
of the statute of frauds, by the delivery of possession and part 
payment of the purchase-money (Code, § 2121, subd. 5), a sub- 
sequent agreement increasing the price, by more than the addition 
of lawful interest, is usurious, and can not, though reduced to 
Writing, affect the rights of the parties under a bill for specific 
performance. Stewart v. Cross, 22. 

4. Tender of balance due by purchaser.—A tender of the balance of 
purchase-money due, on the basis of the contract alleged and 
proved, is not essential to perfect the purehaser’s right to a spe- 
cific performance, when it is shown that such tender, if made, 
would have been refused by the vendor as full payment. Jb. 22. 

o. Re scission on account of traud or misrepre Se ntation ; waiver.—When 
a promissory note is given in consideration of the transfer of an 
account against a third person, which is falsely represented to be 
a statutory lien on his house, for materials furnished and used in 
its construction, the contract is not void on account of the fraud or 
misrepresentation, but voidable at the election of the party de- 
frauded, seasonably expressed; and if, on the discovery of the 
fraud, he does not offer to restore the account, but retains it, and 
attempts to collect it by suit, he can not set up the fraud to defeat 
a subsequent action on the note. Davis, Moody & Co. v. Betz & 
Cullman, L006, 

6. When misrepre sentation is fraud, or ground of rescission.—A mis- 
representation of a material fact or thing directly relating to the 
subject-matter of a contract, upon which the opposite party relies, 
and has a right to rely, inducing him to enter into the contract, is, 
in law, a fraud, though innocently made, and gives him a right to 
rescind the contract; but a misrepresentation of a matter of mere 
judgment, or the expression of an opinion in reference to a matter 
equally open to the inquiry of both parties, is not a fraud; and 
when the parties are dealing at arm’s length—when no relation of 
trust or confidence exists between them—when one has not full 
knowledge, and does not know the other to be ignorant—a mis- 
representation as toa matter of law is not, of itself, a fraud, and 
does not furnish a ground of avoiding the contract. [b. 206. 

7. False repre sentalions by vendor; relief to purchase r against.—If a 
false representation of a material matter of fact, not patent and 
open to the buyer’s inspection, be made by a party proposing to 
sell; and the buyer, induced by such representation, and relying 
on its truth, accepts the offer, and closes the trade, without know- 
ing the falsity of the representation, and is thereby deceived to 
his injurv, the seller shall make good the representation. But, 
‘‘if the representation was of a trifling or immaterial thing ; or, 
if the purchaser did not trust to it, or was not misled by it ; or, if 

(44) 
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it Was upon a matter of opinion, or as to a fact equally open to 
the inquiries of beth parties, and in regard to which neither 
could be presumed to trust the other; in these and the like cases, 
there is no reason for a court of equity to interfere to grant relief 
on the ground of fraud.’? Crown v. Carriger, 590. 

8. Sale of articl by manufacture Fs implied warranty —Whena person 
manufactures and sells an article or commodity for a special pur- 
pose, he must be held to stipulate that it is usetul and adapted for 
that purpose; and if it is in fact not adapted to that purpose, but 
is worthless, the purchaser may refuse to pay for it. Pacific 
fruano Co. vw. Mull n, 8 

%. Restoration, as condition of rescission.—Ordinarily, when the pur- 
chaser claims a rescission of the contract, he is required to put 
the seller in statu quo; but, when the use of the article in testing 
its qualities destroys it, or renders it impossible to restore it to the 
seller, the case is taken out of the general rule. Jb, 582, 

10. Fraud in sale of goods.—The validity of a sale of goods is not 
affected by the insolvency of the seller, nor by the fact that credit 
was given: to render the sale fraudulent on the part of the pur- 
chaser, there must have been an intent on the part of the seller to 
hinder, delay, or defraud his creditors, and the purchaser must 
have participated in that intent. Lienkauf & Strauss v. Morris, 
h06. 

ll. Who is bona Side purchase: without notice.—A person who holds 
under a,quit-claim deed only, can not claim agg i as a bona 
fide purchaser without notice. Derrick v. Brown, 16. 

12. When pure haser in Posse ssion, without title, is entitle l to protection 
against subsequent mortgage.—A_ purchaser, in posscenton of land, 
and having paid the purchase-money, is entitled to protection 
against a mortgage adinees ‘ntly exec uted by his vendor, or any 
one claiming under such mortgage. Sayers v. Baker, 29 

13. When mortgages is regarded as purchaser enti tle d to ea dee 
innocent mortgagee, Who parts with value (# presenti, or incurs 
an obligation to do so in futuro, stands precisely as a purchaser of 
the absolute title, and is entitled to equal protection against secret 





trusts of which he had no notice. Rogers v. cidams, GUO. 
14. As to the specific performance of contracts in equity, sec CHANCERY, 
25-35. 


VERDICT. See Criminat Law, 2; Detinve, 3. 
WATER-COURSES. 

l. Riparian rights on navigable river.—When a person owns lands on 
a navigable river, or an island in the river, his ownership extends 
to the margin of the water at ordjnary stage, and embraces the 
land between high and low water mark. Williams v. Glover, 189. 

WILLS. See Legacy anp Devise. 
WITNESS. 

1. Putting witnesses under rule.—In excluding witnesses from the 
court-room during the examination of others, whether on request, 
or er mero motu, the court exercises a sound judicial discretion, 
which is not revisable on error or appeal; but the rule should 
never be applied to the exclusion of a party to the suit, who hasa 
constitutional right to be present during the trial; nor should it 
be applied to the exclusion of an agent, when it is made to appear 
to the satisfaction of the court, by the statement of counsel in open 
court, or otherwise, that, on account of his intimate knowledge of 
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the facts, his services are required by counsel in the management 

of the trial, especially in the necessary absence of his principal. 

Ryan v. Couch, 244. 

2. Compre fency of probate judg as witness, in proceeding before himself. 
A probate judge is incompetent to testify as a witness, in a cause 
or proceeding tried before himself; and when a cause is tried 
before him on aflidavits, his own aflidavit, though taken before 
another officer, is not admissible as evidence. Dabney v. Mitchell, 
495, 

Ze Tinpeaching witness, by proof of inconsistent declarations; counter 
afiidavits.—W here it is proposed to impeach a witrfess by proof of 
inconsistent declarations made out of court, he must first be 
allowed an opportunity to explain such declarations, by directing 
his attention, of cross-examination, to the particular time, place, 
person and matter involved; but, where the evidence consists 
entirely of affidavits, an exception to this rule necessarily prevails, 
and such inconsistent declarations may be proved by counter affi- 
davits. Th. 495, 

1. Proof of character, or reputation. —In examining a witness on the 
question of character, counsel should be allowed to vary the 
phraseology of the question, so as to place the subject within the 
comprehension of the witness. The defendant having been the 
slave of witness’ father until emancipated by the war, and con- 
tinuing to live in the same neighborhood with witness for several 
vears, and being well known to him, although the witness states, 
in answer to the first question, that he does not “know the general 
reputation of the defendant in the neighborhood in which he 
resides,’’? counsel should be allowed to ask him, whether he 
knows the defendant’s ‘general character in the neighborhood,’’ 
and ‘‘whether his character as a peaceable and law-abiding man, 
in the neighborhood in which he lives, is good or otherwise.”?— Sul- 
livan v. State , 48. 

5 Proof of conversation with deceased person, whose estate is interested 
in suit.—Under the provisions of the statute relating to the com- 
petency of parties as witnesses (Code, ) 3058), a party can not be 
allowed to testify to aconversation with a deceased person, Whose 
estate would be liable to refund to the adverse party in the event 
of a recovery. Jackson v. Clopton, 29. 

6. Proof of transactions with decedent. in action hy administrator.—In an 
action brought by an administrator (or revived in his name on-the 
death of the original plaintiff), the defendant can not be allowed 
to testify, in his one behalf, that the intestate sued him before a 
justice of the peace on the same cause of action, and that the 
justice decided plaintiff was not entitled to recover. Such testi- 
mony is within the statute as to transactions with a decedent whose 
estate is interested in the result of the suit (Code, § 3058), and 
can not be proved by the adverse party himself. Beadle v. Gra- 
ham’s Adim’r, 99, 102. 

Same.—On an application by an administrator for the substitution 
of a record alleged to be lost or destroyed, being an annual or 
partial settlement of his accounts, he is a competent witness for 
himself to prove the correctness of the record proposed to be sub- 
stituted; such evidence is not within the statutory prohibition 
(Code, § 3058), as to the proof of transactions with a deceased 
person whose estate is interested in the result of the suit. Lilly 
v. Larkin, 110), 

8. Same.—In an action by or against an executor or administrator, 

neither party is allowed to testify against the other, “as to any 
transaction with, or statement by the deceased, whose estate is 
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interested in the result of the suit’’ (Code, § 3058) ; but a witness 
who is neither a party to the record, nor beneficially interested in 
the result of the suit,is not prohibited from testifying to such 
transactions or statement. Daily’s Adm’r v. Daily, 266. 


















